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CARBON MONOXIDE POISONING 


By Fred. S. Knight 

Is carbon monoxide gas poison? Ordinarily death through inhalation 
of carbon monoxide gas is said to be due to carbon monoxide poisoning. 
Nevertheless, the Kansas City Court of Appeals, in Brock v. American 
Central Life Insurance Co., 44 South Western (2d) 200; 78 Insurance 
Law Journal 679, sustained a judgment in favor of the beneficiary 
based on a finding of the jurv that carbon monoxide gas was not a poison. 

By a so called “supplemental agreement” attached to a life insurance 
policy issued by the defendant in the sum of $2,500, defendant agreed 
to pay double the face amount of the policy in case the death of the in- 
sured occurred in direct consequence of bodily injury effected solely 
through external, violent, and accidental means. The agreement to pay 
double indemnity however, contained a proviso that “death resulting 
directly or indirectly from * * * poisons,” was not covered thereby. 
After the death of the insured suit was brought to recover under the 
double indemnity provision of the policy. There was evidence that in an 
attempt to thaw ice which had formed in the radiator of his car, the 
insured started the motor, and closed the doors of the garage in which 
the automobile was standing. About thirty minutes later, the beneficiary, 
the wife of the insured, discovered him in an unconscious condition lying 
on the floor of the garage, which was filled with smoke. A physician was 
immediately summoned but the insured died before the physician’s arrival. 
The physician testified that when he saw the insured, his face and eyes 
Were congested ; that his face was red, and that in his opinion death was 
caused by carbon monoxide gas from the fumes of the car. He further 
lestified that in his opinion death was caused by carbon monoxide gas, 
and that carbon monoxide gas is a poison. Testifying for the plaintiff, 
Dr. Conway defined a poison as a gas or other substance which could 
produce death by making some change in the body metabolism. He stated 
that the insured’s death was due to asphyxiation, and not to carbon 
monoxide poisoning. Another physician defined a poison as a substance 
that taken into the body either temporarily or permanently destroys the 
tunctional activity of the organs of the body, and he stated that carbon 
monoxide did not do that. Expert testimony on behalf of the defendant 





was to the effect that carbon monoxide gas is a poison, and that the death 
of the insured was caused by carbon monoxide gas. 

Upon appeal, in answer to the contention that the trial court should 
have taken judicial notice that carbon monoxide gas is a poison, and that 
death caused thereby is a death from poison, the Kansas City Court 
of Appeals held that judicial notice would be taken of scientific facts 
generally known, but the facts judicially noticed might be disputed. The 
court further held that the question whether carbon monoxide gas is a 
poison is a proper subject for opinion evidence, and as there was sub- 
stantial evidence that the insured came to his death by suffocation or 
asphyxiation, and that carbon monoxide gas is not a poison, the case was 
properly submitted to the jury. 


NOTICE OF INJURY 


From the recent decision in National Casualty Co. v. Mitchel, 138 
Southern 808; 78 Insurance Law Journal 813, it would seem that 
one of the safeguards against fraudulent claims is no longer available to 
insurers in Mississippi. In that case, the Supreme Court of Mississippi, 
Division A, recently held that the provision of the policy that written 
notice of injury on which claim might be based must be given to the 
company within twenty days after the date of the accwlent causing such 
injury, was void as contra to the statutes prohibiting changes in limita- 
t‘ons by contract. 

In answer to a suit to recover for the loss of sight of an eve under 
an accident policy issued by it, defendant, National Casualty Company 
pleaded among other defenses that Section 4, of the standard provisions 
in the policy provided that “written notice of injury on which claim may 
be based must be given to the company within twenty days after the date 
of the accident causing such injury,” and that Section 11 of the general 
conditions provided that strict compliance on the part of the insured with 
all the provisions in the policy was a condition precedent to recovery 
thereunder. On the trial, it was admitted that notice of injury was not 
given until several months after the accident. 

Upon appeal from the judgment for the plaintiff, the Supreme Court 
of Mississippi, Division A, pointed out that Section 2294, Code of 1930, 
provides that the limitations prescribed in the chapter should not be 
changed in any way whatsoever by contract between the parties, and any 
change in such limitations made by any contract stipulation whatsoever 
shall be absolutely invalid and void. The court held that the requirement 
of notice within twenty days after the date of the accident was contrary 
to the provisions of the statutes and was therefore void. — ae 

Seemingly notice of injury may be given at any time within six 
years, and any provision requiring such notice to be given within a lesser 
time will be held void in Mississippi. Certainly a company would have 
little chance to combat a fraudulent claim where notice of injury 13 given 
almost six years after the alleged occurance of the injury. 
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FRANCO et al. v. NEW YORK LIFE INS. CO.: No. 6200. 
Circuit Court of Appeals, Fifth Circuit. Nov. 17, 1931. 
Rehearing Denied Dec. 14, 1931. 
53 Federal Reporter (2d) 562. 
1. INSURANCE. 

State law preventing life insurance company from contesting claim under policy, 
held inapplicable in suit for cancellation of policy on ground of misrepresentations 
(Code Ala. 1923, § 8365). 

Language of Code Ala. 1923, § 8365, that no life insurance company 
shall contest a claim under any policy of insurance under plea of fraud 
or irregularities in application after two annual premium payments have 
been made on policy, plainly shows that subject was a claim under any 
policy of insurance, and that the only kind of claim which lawmakers had 
in mind in enacting the provision was one based on death of person whose 
life was insured by policy sued on. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

2. INSURANCE. 

Falsity of answers in application respecting matters prejudicially affecting 
risk made life policies voidable at insurer’s option within two years (Code Ala. 
1923, § 8364). 

Policy contained provision to effect that policy and application there- 
for, copy of which was attached, constituted entire contract, and that all 
statements made by insured should, in absence of fraud, be deemed repre- 
sentations and not warranties, and no statement should avoid policy or be 
used in defense to claim under it, unless it was contained in written appli- 
cation, and copy of application indorsed on or attached to policy when 
issued, with additional provision that policy should be incontestable after 
two years from its date of issue, except for nonpayment of premium and 
provisions and conditions relating to disability and double indemnity benefits. 
(For other cases, see Insurance, Dec. Dig. § 256[1].) 

3. INSURANCE. 

Misrepresentation by insured, in application for life policy, increasing risk 
of loss is sufficient to vitiate policy, regardless of intent (Code Ala. 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4. INSURANCE. 

Evidence, in suit to cancel life policies, warranted finding that insured mis- 
represented matters increasing risk of loss warranting cancellation (Code Ala. 
1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from the District Court of the United States for the Middle District 
of Alabama; Wm. I. Grubb, Judge. 

Suit by the New York Life Insurance Company against Abraham Franco and 


another, as trustees. Decree for plaintiff, and defendants appeal. 
Affirmed. 


Richard T. Rives and Thomas B. Hill, Jr., both of Montgomery, Ala., for 
appellants. 


H. F. Crenshaw, of Montgomery, Ala., for respondent. 

3efore Bryan, Sibley, and Walker, Circuit judges. 

WaLkeEr, Circuit Judge. 

Within two years after the respective dates of issue, May 24, 1928 and May 
29, 1928, of two life insurance policies issued by appellee to the appellant Abraham 
Franco, the appellee filed its bill in equity for the cancellation of those policies 
because of the falsity of the insured’s answers to three questions contained in the 
written applications addressed to appellee and signed by the insured, a copy of 
ene of which was attached to and made part of each of the policies delivered to 
and retained by the insured; those questions and the answers thereto being: 

“7. (D) Have you been found to have a high blood pressure? Answer: No. 
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“8. Have you consulted a physician for or suffered from any ailment or disease 
of * * * (B) the heart, blood vessels or lungs? Answer: No. 

“9. What physician or physicians, if any, not named above have you consulted 
or been examined or treated by within the past five years? Answer: No.” 

The bill contained allegations to the following effect: That each of said 
policies was executed by appellee and delivered to the insured in reliance upon the 
statements and representations contained in said applications; that all of the 
answers to those questions were false and known by the insured to be false at the 
time they were made, in that, in January, 1928, before those questions were asked 
and answered, the insured had been found by a named physician to have high blood 
pressure and had consulted that physician for a disease of the heart or blood vessels; 
that the matters and things so misrepresented by said false answers increased the 
risk of loss under the policies issued; that appellee was not informed of the falsity 
of those answers until during the month of July, 1929, when it received a written 
claim of the insured for disability benefits under those policies, and a report in 
writting by a named physician showing the falsity of the answers above mentioned; 
that after investigation, appellee, on August 12, 1929, rescinded said contracts of in- 
surance, notified the insured and the beneficiary to that effect, and tendered to the 
insured the aggregate amount of the two annual premiums which had been paid on 
those policies; that insured refused to accept the amount so tendered; that the 
stated total amount paid by the insured to appellee on account of said two policies 
with interest to the date of the filing of the bill is paid into court for the insured; 
and that the insured has not sued the appellee on his claim for permanent disability 
under said policies, but has threatened to do so. The only issue or fact raised by 
the evidence was as to the circumstances of the signing of the applications by the 
insured. Testimony in behalf of the appellants tended to prove that the physician 
who examined the insured did not ask any of the questions contained in the ap- 
plications, that the insured did not answer those questions, and signed the written 
applications presented to him without knowing or being informed of the contents 
thereof; some writing on which was done in the insured’s presence by the physi- 
cian who presented them to the insured for his signature. Other testimony tended 
to prove that the questions were asked and answered as indicated by the signed 
written applications, each of which, near the end of it, contained the statement: 
“On behalf of myself and of every person who shall have or claim any interest in 
any insurance made hereunder, I declare that I have carefully read each and all ot 
the above answers, that they are each written as made by me, and that each of 
them is full, complete and true, and agree that the Company believing them to be 
true shall rely and act upon them.” 

Each of the policies contained the following provisions: 

“The Policy and the application therefor, copy of which is attached hereto, 
constitute the entire contract. All statements made by the Insured shall, in 
absence of fraud, be deemed representations and not warranties, and no statement 
shall avoid the Policy or be used in defense to a claim under it, unless it is con- 
tained in the written application and a copy of the application is endorsed upon 
or attached to this Policy when issued. * * * ; 

“This Policy shall be incontestable after two years from its date of issue 
except for non-payment of premium and except as to provisions and conditions 
relating to Disability and Double Indemnity Benefits.” 

By the decree rendered, the policies were canceled, and the clerk was ordered 
to pay the costs of the cause out of the fund paid into court by appellee, and to 
pay over the balance to the appellants. 

[1] A defense relied on was based on the following Alabama statute: “No 
life insurance compnay shall contest a claim under any policy of insurance on the 
plea of fraud or irregularities in application after two annual premium payments 
have been made on policy, but must pay the full amount of policy within sixty 
days after proofs of death have been received at the home office of the company 
in the United States, and no plea of misrepresentation or fraud in the application 
shall be filed unless accompanied by a payment into court, for the plaintiff, of 
all premiums paid on the policy.” Code of Alabama, 1923, § 8365. 

The language of this provision quite plainly shows that the subject of it 1s 
“a claim under any policy of insurance,” and that the only kind of claim which 
the lawmakers had in mind in enacting the provision was one based on the death 
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of a person whose life was insured by a policy sued on. This suit is not such a 
one as the quoted statute deals with. The time limit within which such a suit 
as this one is maintainable is fixed, not by that statute, but ‘by an above set out 
provision of each of the policies to the effect that, with exceptions not here 
material, the policy is. not subject to be contested or its validity brought into 
question “after two years from its date of issue.” That provision is not applic- 
able to this suit, which was brought within two years from the date of issue of 
each of the policies in question. A similar conclusion was reached under ap- 
parently somewhat similar circumstances in the case of Mutual Life Ins. Co. v. 
Lambert (D. C.) 34 F. (2d) 215. 

[2] The false answers, the matters thereby misrepresented obviously being 
such as would prejudicially affect the risk to be incurred by the policies applied 
for, became parts of the contracts entered into. The insured could not hold the 
policies delivered to him without becoming chargeable with knowledge of their 
contents, including the applications, which were attached to the policies, and ex- 
pressly made parts of the contracts. His retention of the policies was an ap- 
proval of the applications, and the falsity of the answers to the above set out 
questions made the contracts voidable at the insurer’s option. New York Life 
Insurance Co. v. Fletcher, 117 U. S. 519, 534, 6 S. Ct. 837, 29 L. Ed. 934; Stipcich 
y. Insurance Co., 277 U. S. 311, 316, 48 S. Ct. 512, 72 L. Ed. 895. 

A different result is not required by the Alabama statute which provides: “No 
written or oral misrepresentation, or warranty therein made, in the negotiation of 
a contract or policy of insurance, or in the application therefor or proof of loss 
thereunder, shall defeat or void the policy, or prevent its attaching, unless such 
misrepresentation is made with actual intent to deceive, or unless the matter mis- 
represented increase the risk of loss.” Code of Alabama, 1923, § 8364. 

{3] That statute does not purport to change the definition of a warranty. The 
answers to the three questions above set out being statements on the part of the 
insured relating to the risk, and appearing on the face of instruments attached to 
the policies, which expressly were made part of the insurance contracts, were. 
warranties. The statute does not change the legal effect of a warranty further than 
its terms plainly import. A breach of a warranty still has the effect of giving to 
the insurer the option of avoiding the policy in either of two contingencies; if the 
misrepresentation is made with actual intent to decieve, or if the matter misre- 
presented increase the risk of loss to the insurer. If the matter misrepresented 
increased the insurer’s risk of loss, the misrepresentation is sufficient to vitiate the 
policy, whether it was or was not made with intent to deceive. Sovereign Camp, 
W. O. W., v. Hutchinson, 214 Ala. 540, 108 So. 520; Louisiana State Life Ins. Co. 
v. Phillips (Ala. Sup.) 135 So. 841; Accident Ins. Department, etc., v. Brooks, 
216 Ala. 605, 114 So. 6; 14 R. C. L. 1026. 

[4] It plainly appeared from practically uncontroverted evidence that within 
a year prior to the signing of the applications by the insured he had been found to 
have high blood pressure, that he had suffered from a disease of the heart, that 
he had consulted or been examined or treated by a physician for an ailment or 
disease of the heart or blood vessels, and that the condition misrepresented would 
tend to shorten life. Such evidence supported a finding that the matter so mis- 
represented increased the risk of loss to the insurer. This being so, the decree 
under review was not erroneous. That decree is affirmed. 


NORTHERN LIFE INS. CO. v. KING. No. 6442. 
Circuit Court of Appeals, Ninth Circuit. Nov. 9, 1931. 
Rehearing Denied Dec. 14, 1931. 

53 Federal Reporter (2d) 613. 


l. INSURANCE. 
_ That autopsy showed that insured, killed in automobile accident, had no scar 
tissue from peptic ulcer, held competent. 

Findings of autopsy were competent, because insurer, bringing suit to 
rescind life and accident policy on ground that insured fraudulently 
represented that he had consulted any physician within three years before 
application, had alleged that, when insured visited a physician less than a 
year before application, he was then suffering from and was treated for 
pain and hemorrhage from duodenal, or peptic, ulcer, and also because it 
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was necessary for beneficiary under cross-examination to establish that 

death resulted. from bodily injury effected solely through external and 

accidental means. 

(For other cases, see Insurance, Dec. Dig. 659[1].) 

2. INSURANCE. : / 

Where policy expressly stipulated that insured’s statements, in absence of 
fraud, should be considered representations, not warranties, whether insured 
purposely concealed fact that he had consulted physician held for court in juryless 
trial (Civ. Code Cal. §§ 2605, 2610). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. i ‘ ; 

Whether insured’s concealing fact of his having consulted physician amounted 
to misrepresentation under law and policy expressly stipulating that insured’s 
statements, in absence of fraud, should be considered representations, not war- 
ranties, held for court in juryless trial (Civ. Code Cal. §§ 2605, 2610). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE. 

Evidence sustained finding that insured did not purposely, intending to deceive, 
conceal fact of his having consulted physician (Civ. Code Cal. §§ 2605, 2610). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Every representation by insurance applicant will be strictly considered as 
warranty, where clearly so stipulated (Civ. Code Cal. §§ 2605, 2610). 

(For other cases, see Insurance, Dec. Dig. § 264[2].) 

6. INSURANCE. 
Where representation by insurance applicant constitutes “warranty,” mistake 


or forgetfulness will not excuse omission to furnish required information (Civ. 
Code Cal. §§ 2605, 2610). 


This is true, regardless of whether the facts withheld may appear 
to have affected the risk assumed. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

7. INSURANCE. 

Applicant’s representations, if not constituting warranties or materially in- 
ducing insurer to execute policy, will not affect policy or justify rescission (Civ. 
Code Cal. §§ 2605, 2610). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

8. INSURANCE. = 

Omitting from application information that insured had consulted physician 
regarding peptic ulcer did not authorize rescinding policy (Civ. Code Cal. §§ 
2605, 2610). 

It appeared that physician who examined insured for insurance com- 
pany had also attended and treated insured for peptic ulcer over three 
years before application for policy; that at time of examination physi- 
cian’s opinion was that insured had entirely recovered; that insured 
omitted to disclose fact that he had consulted another physician less than 
a year before application; and that latter physician found no ulcerous 
condition, and, merely by way of prevention, to forestall possible recur- 
rence of such a condition, prescribed simple medicines and remedies such 
as he would have recommended to correct a commonly found overacid 
condition. 

(For other cases, see Insurance, Dec. Dig. § 292.) ao 

Appeal from the District Court of the United States for the Northern Divi- 
sion of the Northern District of California; A. F. St. Sure, Judge. < 

Suit by the Northern Life Insurance Company against Emma C. King, who 
filed a cross-complaint. Judgment for defendant, and plaintiff appeals. 

Affirmed. 


Butler, Van Dyke, Desmond & Harris, of Sacramento, Cal., for appellant. 
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Allen & McNamara, of Yreka, Cal., and T. A. Farrell and Frank L. Murphy, 
both of Sacramento, Cal., for appellee. 

Before Wilbur and Sawtelle, Circuit Judges, and James, District Judge. 

James, District Judge. 

On the 25th day of September, 1928, plaintiff issued an insurance policy cov- 
ering the life of Frank Mathew Kasshafer for the amount of $2,500. The policy 
included additional provisions which covered the insured in the event of death 
by accident in the further sum of $2,500, and in the additional sum of $2,500 in 
the event accidental death was caused while the insured was operating, driving, 
riding in, or was struck by, an automobile. Application for this policy had been 
made on or about the 18th of August of the same year. 

The insured died on February 25, 1930. On June 17, 1930, and prior to any 
action being instituted to recover under the terms of the policy by the beneficiary, 
the insurance company brought this suit, wherein it sought to have rescission 
of the contract of insurance decreed. The ground of action, as alleged, was that 
the insured had, in answer to questions set forth in his written application, fraud- 
ulently represented that he had not consulted any physician within the three 
years prior to the date of the application in respect to an illness arising from 
peptic ulcer, except Dr. Paul Wright, who had treated him in 1925 for that 
physical disorder. It was alleged that, in fact, insured had not, at the time such 
representations were made, recovered from the illness mentioned, and, quoting 
from appellant’s bill: “The duration of said illness exceeded three weeks; said 
illness was severe and not moderate; he had consulted another physician in 
respect of said illness from peptic ulcer in November of 1927, and in September 
of 1928, at both of which times he had received treatments for pain and hem- 
orrhage from duodenal, or peptic, ulcer; that in spite of the fact that intermediate 
the application for said policy and examination of applicant and the delivery of 
said policy to applicant, applicant had received medical treatment for duodenal 
or peptic ulcer, and hemorrhage and pain resulting therefrom, said applicant 
fraudulently concealed said facts from plaintiff, and on the contrary, accepted 
said policy, receipting therefor as hereinbefore alleged in violation of his agree- 
ment contained in said application * * * to the effect that said insurance should 
not become effective unless and until the policy should be delivered to him dur- 
ing his lifetime and good health.” 

Emma C. King, the beneficiary under the insurance policy, defendant in the 
action (appellee here), answered the complaint, denying the facts as alleged, 
and by way of cross-complaint prayed for judgment on the insurance policy for 
the sum of $7,500; alleging that the death of the insured had occurred through 
accidental means and through the wrecking of an automobile in which he was 
riding on the 25th of February, 1930. The case was heard before a district 
judge, who gave judgment for the cross-complainant. 

The physician who made the examination of the insured for appellant (Dr. 
Wright) was the physician who had also in March, 1925, attended and treated 
the insured for peptic ulcer. The form used by appellant’s examining physician 
contained, first, a printed list of various diseases. The applicant was required 
to make answer as to whether he had suffered from any of them. The examin- 
ing physician orally stated the question to the appellant and filled in the answers. 
The applicant signed the completed form at the bottom. On this list of diseases, 
the answers appear “No,” with the exception as to question “G. Dyspepsia or 
indigestion? Yes,” and excepting the following: 

“IlIness—Peptic ulcer 

“Number of Attacks—Dates, March 1925 

“Duration—3 Wks 

“Severity—Moderate 

“Complications—None 

“Result and remaining effects—Recovery 

“Physician—Paul Wright 

“Address—Mt. Shasta, Calif.” 

Following was this question, with the answers: 

“7. Have you consulted any physician within past three years?—Yes. 
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“If so, give particulars required under question 3, above—Peptic Ulcer—see 
above.” 

The medical examiner, in a statement transmitted with the report of his ex- 
amination, advised the company, referring to the applicant’s condition: “He 
seems to be entirely recovered from the ulcer of stomach. I have seen him fre- 
quently & am quite intimate with him & have not been consulted. He works hard 
on his ranch every day & to my best judgment is in good health at this exam.” 

Dr. H. A. Hess was called at trial as a witness for appellant, and it is upon 
the facts shown by his testimony that the appellant relies to show fraud and 
concealment used by the applicant. Dr. Hess testified that the insured called at 
his office in San Francisco on November 7, 1927 (which was more than two years 
after the attack of peptic ulcer for which Dr. Wright had treated him) and con- 
sulted him as a patient. A substantially complete statement of Dr. Hess’ testi- 
mony follows: “He gave a history of having had ulcer of the duodenum with 
quite a severe hemorrhage three years before he consulted me. He had some 
digestive disturbance and was afraid he might have a recurrence of the hem- 
orrhage and ulcer. * * * He stated his reason for calling upon me was as a pre- 
caution, or for prophylactic treatment to prevent further trouble. He had no 
active disturbance at the time. I gave him the usual physical and chemical ex- 
amination. * * * All I marked down is that he had some gas and indigestion. I 
might explain more why he worried. He spoke of his wife dying the spring be- 
fore and he had been nervous and afraid of recurrence since then. He gave his 
slight indigestion as an additional reason for that fear. I think he had no pain. 
He did have some gas. * * * The examination was somewhat superficial, due to 
the fact that he gave a definite history of duodenal ulcer, and we took his word 
for that. I prescribed a diet and medicine. The principal tablet that we use as 
a preventive was one composed of magnesium oxide, * * * magnesium silicate, 
* * * soda bicarbonate, * * * extract of nux vomica, * * * The purpose of that 
medicine was to correct hyperacidity. For active ulcer we put them to bed and 
keep them quiet. I would give the same medicine to correct hyperacidity of the 
system. Hyperacidity precedes ulcer. * * * I took X-rays of the abdomen, and 
they were negative. His first visit * * * he was in the office probably two or 
three times while he was in the city, over a course of several days. * * * I de- 
tailed a diet for his use. I always do that. I think most physicians now follow 
that policy, to prevent rather than cure. It is easier. If the ulcer was active 
we would put the patient to bed and give him a milk diet. * * * He was not con- 
fined to his bed or.room. * * * He was down about his business when he came 
to see me. I told him to remain on this diet permanently. * * * He took consid- 


erable medicine away with him and then he came back the next year and got 
more. 


“His next visit was September 11, 1928. The only symptom presented at 
that time, which I marked down, was gas. He stated he had been well during 
the year, quite well, which was why he came back for more medicine. * * * I 
gave him an additional supply of medicine. * * * He did not communicate with 
me between the first group of visits and the last group of visits. I had no cor- 
respondence with him. The last time he was probably in my office a couple of 
times. * * * Besides the tablets, he took some other liquid medicines. I did not 
give him a prescription from which he could purchase additional supplies. I gave 
him the medicines, themselves. 


“I was prompted to give both the tablets and the diet from the history he 
gave me and not from anything I found by examination. The history was the 
ulcer occurring three years before. He looked well when he came down the 
second time, and in fact he was very well.” 


[1] The proof made at the trial was that prior to his death, for a number 
of years, the insured had engaged actively in his business as a farmer and cattle 
raiser, and, as the wife of his stepson testified, he “rode after his own cattle’; 
that on the day that an agent of the insurance company came to deliver the 
policy the insured was in “fine health”; that on that day he had ridden after the 
cattle from 7:30 a. m. until about 8 p. m., riding a spirited horse; that he had 
done the same thing for years; that on the 25th of February, 1930, while riding 
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in an automobile across a bridge, he met with an accident, receiving injuries 
trom which he died. 

A post mortem examination was held. Dr. Pius, county physician and health 
oficer of Siskiyou county, performed the autopsy. In the course of his testi- 
mony at the trial, he said: “There was no evidence of scar tissue in either the 
stomach or duodenum, and I was very careful to look for it, because there was 
an old history of ulcer from relatives. I found no evidence whatsoever. I found 
the other interior organs normal. Everything was normal.” 

Dr. Wright, the examining physician for the insurance company, hereinbe- 
fore referred to, was also present at the post mortem examination. He testified 
as follows: 

“Q. Were there any scar tissues such as would follow the result of an ulcer 
from the stomach, that you saw? 

“The Witness. Not that we could discover. We found no scar tissue in the 
duodenum at the post-mortem. We could see no results of ulcer in either the 
stomach or duodenum at that time. * * * A peptic ulcer is the destruction of the 
mucous membrane of either the stomach or intestine. We could find no evi- 
dence of either the duodenum or the stomach mucous membrane, having been 
destroyed, previous to the post-mortem. * * * Scar tissue would show if peptic 
ulcer or duodenal ulcer had occurred; if the ulcers are of long duration. It is 
perfectly possible to have ulcer without the deep destruction of the walls, and 
in such case it will not leave scar tissue. My treatment of Kasshafer from March 
21, 1925, to June 23, 1925, was not all for peptic ulcer, partly I treated him for 
anemia, he was rather pale, and also for influenza. The first three weeks was 
for peptic ulcer, as I then thought it was.” 

It was sufficieritly established that the insured at the time of his death was 
not suffering from any bodily disease, and that his death was due alone to the 
accident occurring while he was driving his automobile. 

And we may pause here to dispose of the exceptions which appellant re- 
served to the rulings of the trial court in allowing proof to be made of the find- 
ings of the autopsy. The evidence was competent and material: First, because 
appellant had alleged (bill of complaint, par. 1) that, when the insured visited 
Dr. Hess, he was then suffering from, and was treated for, “pain and hemorrhage 
from duodenal, or peptic, ulcer,” and this evidence was contradictory of that al- 
legation; and secondly, it was competent and necessary for appellee, under his 
cross-complaint, to establish that death had resulted to the insured from bodily 
injury, effected “solely through external, violent and accidental means, * * *” 
before recovery on the accident clauses of the policy could be allowed. 


[2-4] Having presented a résumé of the main facts which the trial devel- 
oped, the question must be decided as to whether the insured withheld informa- 
tion from the insurer which was called for by the examining physician. The 
policy in this case contained the following provision: “This policy and the appli- 
cation therefor, a copy of which is attached hereto, constitute the entire contract 
between the parties; and no statement made by the Insured shall avoid this policy 
or be used in defense against any claim unless contained in a written applica- 
tion. All statements made by the Insured shall, in the absence of fraud, be con- 
sidered representations and not warranties.” (Italics supplied.) 


Section 2605, of the Civil Code of California, provides that: “Every express 
warranty, made at or before the execution of a policy, must be contained in the 
policy itself, or in another instrument signed by the insured and referred to in 
the policy, as making a part of it.” 

Section 2610, of the same Code, reads as follows: “The violation of a material 
warranty, or other material provision of a policy, on the part of either party there- 
to, entitles the other to rescind.” (Italics supplied.) 


__ The Circuit Court of Appeals for the Eighth Circuit, in Bankers’ Reserve 
Life Co. v. Matthews, 39 F.(2d) 528, 537, considered policies of insurance which 
contained the precise provision above quoted, with the exception only that the 
sentences of the clause were differently arranged. The court there said: “Under 
these policies, the statements in the applications are not warranties. They are 
representations. * * * Being representations, they do not void the contract, even 
though untrue in fact, provided they were honestly made in the belief by insured 
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that they were true. That is, they must be both untrue and knowingly falsely 
made by insured. Whether any one of them was both untrue and falsely made 
is a question of fact to be determined from the evidence.” 


The insurer here expressly stipulated in its contract that all statements of 
the insured, in the absence of fraud, should be considered representations and not 
warranties. Under the conditions of the contract, the trial court had to deter- 
mine as a fact, first, whether the insured purposely concealed the matter of his 
having consulted a physician not named by him at the time of the examination 
made by the medical officer who acted for the insurance company; and, second, 
whether the withholding of that information amounted to a misrepresentation 
under the contract conditions, the law considered. The insured, of course, knew 
that he had visited Dr. Hess. He knew also that the physician then interrogating 
him in behalf of the company had attended him for what the physician thought 
was peptic ulcer, more than three years prior to the time he signed the state- 
ment. It is to be noted that the question appearing in type upon the form which 
Dr. Wright filled in is in the singular number, where that question refers to con- 
sultation with a physician. The answer (written by the doctor) was in the af- 
firmative, and referred to indorsements on the form as they appeared above 
that question where the statement was written describing the attack of peptic 
ulcer. By comparison, we find that the form which was used is different and 
less clear than the form considered in some of the cases, such as in Wharton v. 
Etna Life Ins. Co., 48 F. (2d) 37 (C. C. A. 8), where the decision was against the 
insurer. There, after the question as to whether any physician had been consulted, 
in the blank following, appears: “Name and address of each, date, reason for 
consultation, examination or treatment.” 


Considering the fact that the insured had suffered from no active disease 
subsequent to the treatment given him by Dr. Wright for peptic ulcer in 1925, 
and that his answer in response to the question phrased in the singular number 
as to whether he had consulted any physician, being truthfully given, it might rea- 
sonably be inferred that he had not understood that a statement as to his visits 
to Dr. Hess were required to be given at that time. We must keep in mind, 
too, that the very doctor acting for the company in filling in the answers on the 
blanks was the doctor who had treated the insured for the only active disease 
that he had had for a number of years prior to the date of the application. The 
fact has been noted that this physician, in a special report to the company, 
stated, using without doubt the special information that he had obtained by rea- 
son of his treatment of the insured, that at the time of the insured’s examination 
he had, in the doctor’s opinion, entirely recovered from his former ailment. To 
the question whether the insured had purposely, and with intent to deceive, fail- 
ed to tell of his having visited Dr. Hess, the answer might reasonably be in the 
negative. The facts and circumstances considered, the findings of the trial judge 
on that issue should be sustained. The second question is thus reached: 


[5-7] Was it obligatory upon the insured to disclose to the medical examiner 
acting for the insurance company the facts regarding his visits to Dr. Hess, con- 
sidering his condition at the time of such visits? We think it may be deduced, 
as a rule governing insurance contracts of the kind considered, that, where it 
is clearly and explicitly so stipulated, every representation made by the appli- 
cant for a policy will be strictly considered as a warranty. In such a case, a 
state of forgetfulness, or a mistake, on the part of the applicant will not excuse 
the omission to furnish the information required; and this regardless of whether 
the withheld facts may appear to have affected the risk assumed. But, where 
the character of a warranty does not accompany the representations, and the fact 
appearing that the making of them could not reasonably have had material bear- 
ing to induce the insurer to enter into the contract, they will not affect the 
contract or give a rght of rescission. Such is the trend of the many decisions 
found in the books. An answer from an applicant that he had never been re- 
jected for insurance, when the fact was contrary, illustrates a case of the first 
kind, corresponding to the facts shown in the case of Mutual Life Ins. Co. v. Hilton- 
Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202. The decision of this court 
recently made in U. S. Fid. & Guar. Co. v. Leong Dung Dye, 52 F.(2d) 567 (opin- 
ion rendered September 15, 1931), involved a similar question. That case turned 





Life] Northern Life Ins. Co. v. King 621 


upon the question as to whether the insured had received a notice of rejection 
which the testimony tended to show had been mailed to him. Such was the 
narrow question presented, which the court resolved in favor of the beneficiary. 
It has been held by this court and others of the federal Courts of Appeals that 
an applicant for insurance, in answer to the question as to whether he has con- 
sulted a physician, is not required, at the risk of voiding his insurance for false 
representations if he fails so to do, to tell of consultation or treatment for slight 
or temporary indispositions, sych as colds, insomnia, headache, constipation, or 
the like. Bankers’ Life Co. v. Hollister, 33 F.(2d) 72 (C. C. A. 9); Wharton v. 
#tna Life Ins. Co., 48 F. (2d) 37 (C. C. A. 8). And other decisions cited by the 
late Judge Rudkin in the case first above named. 

In Connecticut Mut. Life. Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 S. 
Ct. 119, 123, 28 L. Ed. 708, an applicant for insurance had answered to a question 
as to whether he had suffered from diseases, including “affection of liver,” “No.” 
The trial court had refused an instruction to the jury that, if it believed the 
insured ever had had an affection of the liver, his policy would be void. The 
trial court did instruct as follows: “That disease implied a substantial attack of 
illness, or a malady, which had some bearing on the general health of the in- 
sured, not a slight illness, or temporary derangement of the functions of some 
organ. 

The Supreme Court of the United States found that the offered instruction 
was properly refused, saying: “Upon its appearing simply that the insured, prior 
to his application, had experienced a slight, temporary affection of the liver which 
had no tendency to shorten life, and all the symptoms of which had disappeared, 
leaving no trace whatever of injury to health.” Adding: “It was not contem- 
' plated that an insured would recall every instance of illness affecting the liver 

which lasted only for a brief period, and was unattended by substantial injury, 
or inconvenience, or prolonged suffering. Unless he had an affection of the liver 
that amounted to disease, that is, of a character so well-defined and marked as 
to materially derange for a time the functions of that organ, the answer that 
he had never had the disease called ‘affection of the liver’ was a ‘fair and true’ 
one; for, such an answer involved neither fraud, misrepresentation, evasion, nor 
concealment, and withheld no information as to his physical condition with which 
the company ought to have been made acquainted.” 

[8] At the time of insured’s first visit to Dr. Hess, he was, as the doctor 
testified, not suffering from peptic ulcer, and there were no symptoms of that 
disease present. He complained of indigestion and gas in the abdominal region, 
and the doctor’s remedies, given to him at the office, were, as the physician said, 
preventive only; they were of rather simple form, and were such as he would 
have given to correct a commonly found overacid condition. The insured had 
stated, the answer appearing on the form which the examining physician filled 
in, that he had had dyspepsia and indigestion. So the company was not misled 
as to those matters at all. At the time Dr. Wright treated the insured in 1925, 
the symptoms which prompted his diagnosis of peptic ulcer were pronounced; 
there was pain and hemorrhage from the intestinal tract. None of these symp- 
toms existed when Dr. Hess made his examination, and at the post mortem 
examination of the body of the insured no evidence was found of any ulcerous 
condition; neither was there a trace or scar of any ulcer that had previously 
existed. The case presented was very different from those cases where the appli- 
cant for insurance failed to disclose the fact of his having consulted with a physi- 
cian for a disease which such consulting physician found to be of an active na- 
ture. Receiving preventive treatment to forestall the possible recurrence of a 
disease from which a man has apparently recovered is entirely different from 
. consulting a physician on account of a malady then actively present. 


. We conclude that the trial judge did not err in his rulings made during the 
trial, nor in his decision of the case. 


Judgment affirmed. 
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JETNA LIFE INS. CO. v. HAGEMYER et al. No. 6317. 
Circuit Court of Appeals, Fifth Circuit. Nov. 20, 1931. 
Rehearing Denied Dec. 15, 1931. 
53 Federal Reporter (2d) 636. 
1. INSURANCE. 
That insured was shot by another made prima facie case of accidental killing 
within double indemnity provision in life policy. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from the District Court of the United States for the Eastern District 
of Texas; W. L. Estes and Randolph Bryant, Judges. 

Suit by Mrs. Ethel V. Killingsworth who, during the pendency of the suit, 
married George Hagemyer, against the A®tna Life Insurance Company. Judg- 
ment for plaintiff [49 F. (2d) 399], and defendant appeals. 

Affirmed. 

Harry P. Lawther, of Dallas, Tex., for appellant. 

Before Bryan, Foster and Hutcheson, Circuit Judges. 

P. O. Beard and Cary M. Abney, both of Marshall, Tex., for appellees. 

HurcuHeson, Circuit Judge. 

This is another of those suits upon a double indemnity provision in a life in- 
surance policy in which the insured having come to his death at the hands of an- 
other, the beneficiary insists, and the insurer denies, that the death of the insured 
“resulted directly and independently of all other causes from bodily injuries ef- 
fected solely through external, violent and accidental means.” The only eyewit- 
ness to the killing was the slayer, Wiley Page, the nephew and tenant of the de- 
ceased, Ike Killingsworth. The appellant proffered him as a witness, and upon 
his version of the killing, that he shot only in self-defense and to repel his uncle’s 
deadly assault upon him, the insurer requested a directed verdict. The lower court 
took appellees’ view of the matter that, though no witness directly contradicted 
the testimony of Page as to the manner of the occurrence, the fact that circum- 
stances in evidence tended to discredit it, and particularly the fact that Page, as 
the slayer of his uncle, had the strong motive to exculpate himself from the guilt 
of parricide, made the issue, whether the killing was accidental within the meaning 
of the policy, one of fact. In an appropriate charge not complained of, he sent 
that issue to the jury. It is from a verdict finding that the death was accidental, 
a judgment on that verdict, and the later overruling of defendants’ motion for a 
new trial (Killingsworth v. Astna Life Ins. Co. (D. C.) 49 F.(2d) 399) that this 
appeal is prosecuted. 

Appellant presents two contentions here: (1) That the testimony of Wiley 
Page as to the killing, standing uncontradicted by the testimony of any other wit- 
ness, must be as a matter of law accepted as true; and (2) if this is not so, and 
the self-exculpatory testimony of Wiley Page be rejected, the defendant was still 
entitled to its instruction, because, without his testimony, there was no sufficient 
explanation of the circumstances of the death to bring the killing within the terms 
of the policy. ; 

[1, 2] Appellant cannot stand on either of these contentions. Appellees’ evi- 
dence, standing alone, made a prima facie case of accidental killing. Smith v. 
New York Life Ins. Co. (C. C. A.) 31 F.(2d) 281. This prima facie case the ap- 
pellant did indeed rebut by the testimony of Wiley Page that he killed in self-de- 
fense, if this testimony had been accepted as true. The jury had the right, how- 
ever, to examine that testimony in the light both of: Page’s interest in exculpating 
himself from blame, and of the discrediting and contradictory circumstances which 
the evidence afforded, and to accept or reject it in whole or in part as it in whole 
or in part commended itself to them as true. Casualty Reciprocal Exchange v. 
Parker (Tex. Com. App.) 12 S.W.(2d) 536; AStna Life Ins. Co. v. Gallaway (C. 
C. A.) 45 F.(2d) 391; Mutual Life Ins. Co. v. Sargent (C. C. A.) 51 F.(2d) 4. 

We have had recent occasion to fully consider the law of this kind of case. 
In the Sargent Case, we have discussed at some length the questions raised here 
as to what constitutes prima facie proof, and as to the existence of a jury issue 
upon the truth of testimony uncontradicted by direct evidence, where there is the 
fact of interest, or there are circumstances in the record which tend to discredit it. 
- tor extension of our views, we refer to that case. The judgment is af- 

rmed. 
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JOYNER v. JEFFERSON STANDARD LIFE INS. CO. No. 6319. 
Circuit Court of Appeals, Fifth Circuit. Dec. 1, 1931. 
53 Federal Reporter (2d) 745. 
INSURANCE. ‘ 
Life policy, in view of nonpayment of premiums, held not in force at in- 
sured’s death, notwithstanding nonforfeiture and extended insurance provisions. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from the District Court of the United States for the Southern Dis- 
trict of Georgia; William H. Barrett, Judge. 

Action by N. E. Joyner, as temporary administrator of the estate of Willie 
Lawton Walker, deceased, against the Jefferson Standard Life Insurance Com- 
pany. From a judgment dismissing the action, the plaintiff appeals in forma pau- 
eT1S. 

" Affirmed. 

S. F. Memory, of Blackshear, Ga. Larry E. Pedrick and Leon A. Wilson, 
both of Waycross, Ga., for appellant. 

Grover Middlebrooks, of Atlanta, Ga., for appellee. 

Before Bryan, Foster, and Walker, Circuit Judges. 

Bryan, Circuit Judge. 

This is an action on a life insurance policy, which was dismissed on demurrer 
on the ground that the policy had lapsed for the nonpayment of premium. The 
policy was issued March 5, 1922. The annual premium was $277, though the in- 
sured had the right to pay it in quarterly installments of $73.40; but the payment 
of any installment did not continue the policy in force beyond the due date of the 
next installment. The premiums were paid for seven years. The last payment 
was of a quarterly installment due on March 5, 1929. The insured died on August 
26, of that year. The policy contained provisions to the following effect: The in- 
sured had the right to borrow on the sole security of the policy at 6 per cent. per 
annum the cash value available at the end of the then current year, the amount 
of the loan to be deducted from the cash surrender value. He also had the right 
within sixty days from the date of nonpayment of any premium after the third to 
receive the guaranteed value in cash, less any indebtedness, in paid-up insurance, 
or in extended insurance. At the end of the first year and annually thereafter the 
policy while in force was entitled to share in dividends apportioned from the sur- 
plus which the insured at his option was entitled to receive in cash, but only upon 
the payment of the next succeeding premium. If the insured did not elect within 
sixty days from date of default in the payment of any premium to accept one of 
the guaranteed values, in cash, paid-up insurance, or extended insurance, the com- 
pany would charge the unpaid premium as a loan against the cash value available 
at the end of the policy year for which premiums had been fully paid and continue 
the policy in force the same as if the premiums had been paid, provided the cash 
value less existing indebtedness with accrued interest was sufficient to pay a full 
annual premium or an installment. If the cash value available were less than 
sufficient to pay a quarterly installment, it was to be used to extend the life of the 
policy for that portion of a year that it might bear to the full annual premium. 
In the payment of any premium except the first, a grace period of one month was 
allowed, subject to an interest charge. On January 26, 1929, the insured signed a 
loan agreement which on its face showed that he had received $720 which was the 
full loan value of the policy, and that he had paid interest in advance at the rate 
ot 5.66 per cent. per annum up until March 5, 1930. The loan with accrued inter- 
est could be repaid at any time. 

Appellant’s petition proceeds upon two theories. The first is that the insur- 
ance company should have applied the sum of the unearned interest, which was 
paid in advance, and three-fourths of the annual divided to the payment of the 
quarterly premium which became due on June 5, 1929, and, if it had done this, 
that sum would have been sufficient to keep the policy in force beyond the date 
of the death of the insured. The unearned interest, assuming it should have been 
so applied, amounted to $22.72, and the amount of dividend alleged to be applicable 
was $38.40. The amount necessary to extend the premium to August 26, when the 
insured died, was $62.32. The accrued interest was not enough to pay the pre- 
mium up to the date of the death of the insured, nor would it have been quite 
enough if the dividend had been added, either with or without deducting imterest 
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on the premium during the grace period. No amount on account of dividend can 
be taken into consideration, for the reason that dividends were payable only upon 
payment of the next succeeding premium. Dividends were not payable for any 
year or part thereof for which premiums remained unpaid. The second contention 
is that the period of election did not expire until sixty days after the expiration 
of the grace period. It is thereupon argued that, the insured having died within 
such sixty-day period without making an election as between the guaranteed val- 
ues, it became the duty of the insurance company to apply the unearned interest 
toward extending the insurance, and that, if it had been so applied, the policy 
would have been kept in force beyond the date of the death of the insured. 

The period of election above referred to expired sixty days after June 5, 
1929, the date upon which the premium was due. That time was not extended by 
the grace period. It is true, of course, that, if the premium and interest thereon 
had been paid during the grace period the policy would have been kept in force, 
but, upon failure to make such payment within that period, the policy became for- 
feited as of the date the premium was due; for the payment of any installment 
did not continue the policy in force beyond the due date of the next installment, 
and the nonforfeiture provisions begin to run “from the date of non-payment of 
any premium.” ‘There was thus fixed a definite date of payment. That the end 
of the grace period was not intended to be the date of nonpayment is clearly in- 
dicated by the provision requiring interest to be paid on a premium during that 
period. Prudential Life Ins. Co. v. Devoe, 98 Md. 584, 56 A. 809, relied on by ap- 
pellant is not in point, for there the sixty days began to run from the date of 
lapse. The extended insurance provision is not applicable, for the reason that, 
upon the failure of the insured during his life to make election within sixty days 
from the date the last premium was due, the insurance company had the right to 
charge unpaid premiums as a loan against the cash value of the policy. The con- 
clusion is that there was no clause of the policy which had the effect of keeping it 
in force until the death of the insured. The judgment is affirmed. 


NEW YORK LIFE INS. CO. v. DROOKER et al. 
SAME v. SIMONS et al. Nos. 3282, 3295. 
District Court, D. Massachusetts. Nov. 18, 1931. 
53 Federal Reporter (2d) 859. 
1. INSURANCE. 


Life insurer seeking to avoid policies for misrepresentation had burden of 
proving insured had diabetes (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Life insurer seeking to avoid life policies for misrepresentation held not to 
have shown insured had diabetes (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. ' 

Evidence showed insured’s misrepresentations as to consulting physician and 
sugar in urine were with intent to deceive as to earlier, but not as to later, policies 
(G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. es 

In suit to avoid life policies for misrepresentations as to consulting physician 
and sugar in urine, evidence showed insured’s complaint did not contribute to death 
or increase risk (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

In Massachusetts, insured’s misrepresentations will not defeat life policy, un- 
1m made with actual intent to deceive, or increasing risk (G. L. Mass. c. 175, § 
186). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

6. INSURANCE. : 

Insured’s misrepresentations, with intent to deceive, respecting consulting phy- 
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sician and sugar in urine, entitled life insurer to avoid policies (G. L. Mass. c 
5, § 186). 
™* tie insurer was entitled to have policies in question decreed void, 
since good faith insured owed insurer, as well under the statute as under 
established principles of law, required him in application, in answer to 
questions, to disclose rather than conceal facts that he had recently been, 

and then was, under observation of his physician who had found and had 

treated him for sugar in his urine. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

7, INSURANCE. 

Evidence that insurer relied upon answers that no albumin or sugar was found 
in urine held not controllin= in determining whether misrepresentation was mater- 
ial to risk (G. L. Mass. c. 175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 291[4].) 

8. INSURANCE. - 

That insured did not die of diabetes neld immaterial in determining whether 
misrepresentation respecting sugar in urine was material to risk (G. L. Mass. c. 
175, § 186). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

9, INSURANCE. 4 ; : 

In suit to avoid life policies, whether insured’s misrepresentation regarding 
sugar in urine, made without intent to deceive, increased risk, held fact question © 
(G. L. Mass. c. 175, § 186). 

Fact that two years before application insured had shown slight 
traces of sugar in his urine did not necessarily have such importance and 
direct relation to average of mortality as to allow court to rule, as matter 
of law, that matter was material to risk of loss, but, rather, question be- 
came one of fact. 


(For other cases, see: Insurance, Dec. Dig. § 668[7].) 


In Equity. Suits by the New York Life Insurance Company against Moses 
Drooker and others, and against Isaac E. Simons and another, executors under 
the will of Barnet Drooker, deceased. 

Decree for plaintiff in the first case, and decree dismissing the bill in the sec- 
ond case. In No. 3282: 

Richard Wait and Choate Hall & Stewart, all of Boston, Mass., for plaintiff. 

Wendell P. Murray, of Boston, Mass., for defendants Moses, Abraham, and 
Sadie Drooker. 

_Wendell P. Murray, of Boston, Mass., for defendants Isaac E. Simoris’ and 
United States Trust Co., executors. 

In No. 3295: : 
F. H. Nash and Richard Wait, both of Boston, Mass., for plaintiff. . 


3 a P. Murray and Edmund M. Murray, both of Boston, Mass., for de- 
tendant. 


Brewster, District Judge. 


_These two cases were tried together. In each the complainant seeks to avoid 
policies of life insurance issued on the life of Barnet Drooker. In No. 3282 the 
Policies involved were made payable to the children of the insured, who are named 
as respondents. In No, 3295 they were payable to his estate, and the executors are 
respondents. In both suits complainant alleges false representations by Drooker 
in his applications for the insurance, and in No. 3282 an additional ground for de- 
ae the policy is alleged. However, the cases can conveniently be considered in 
me opinion. 


Findings of Fact in No. 3282. 


On July 18, 1928, Drooker subscribed to written applications for two policies 
of life insurance in complainant’s company for $5,000 each. So far as is material,, 
the applications were identical in terms. In them he declared that the answers to 
questions appearing in the applications were written as made by him, that they 
were full, complete, and true, and he agreed that the complainant, believing them 
to be true, should rely and act upon them. In his applications he disclosed no in- 
firmities, no illness, no injury, no hospital treatment, and no consultation with 
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physicians. To the question, “Has albumin or sugar been found in your urine?” 
he replied, “No.” He gave the same answer to the question, “Have you consulted 
a physician for or suffered from any ailment or disease of * * * the Stomach or 
Intestines, Liver, Kidneys or Bladder?” 

The applications also contained- the following provision: 

“It is mutually agreed as follows: 1. That the insurance hereby. applied for 
shall not take effect unless and until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full during his lifetime, and then 
only if the applicant has not consulted or been treated by any physician since his 
medical examination; * * *.” 

At the time of the signing of these applications, Drooker submitted to an ex- 
amination before the plaintiff’s medical examiner who reported to the company that 
chemical examination of the applicant’s urine showed no sugar. The complainant, 
relying upon the representations contained in the applications and upon the medical 
examination, issued under date of August 22, 1928, and October 15, 1928, two pol- 
icies of life insurance in the sum of $5,000 each on the life of Drooker, and in 
each policy the respondents were named as beneficiaries. Each of these policies 
contained the following provisions: 

“The Contract—The Policy and the application therefor, * * * constitute the 
entire contract. All statements made by the Insured shall, in absence of fraud, be 
deemed representations and not warranties, and no statement shall avoid the Pol- 
icy or be used in defense to a claim under it, unless it is contained in the written 
application and a copy of the application is indorsed upon or attached to this Pol- 
icy when issued.” 

[1, 2] Drooker’s representations, made in his applications, were not true. 

He had, between September 16, 1926, and March 1, 1928, consulted his family 
physician, Dr. Eugene E. Everett. It appears from Dr. Everett’s testimony that 
Drooker called at his office on September 16, October 29, and November 14, 1926, 
and in January, May, and September, 1927, and again on March 1 and July 24, 
1928. During one of. the earlier visits (probably in September, 1926), Dr. Ev- 
erett, upon an examination of Drooker’s urine, discovered that it contained sugar. 
He prescribed a proper diet, which was followed, with a result that in about six 
months all traces of sugar had disappeared. These several visits from that time 
until 1928 were for the purpose of submitting specimens of urine for urinalysis. 
The last visit was on July 24, 1928, when the doctor pronounced his patient entire- 
ly cured and, so far as the evidence shows, no further traces of sugar were found 
up to the time of Drooker’s death on May 1, 1930, when he died after a brief ill- 
ness of pneumonia. It is significant that on May 1, 1930, an analysis of his urine 
revealed slight traces of albumin but no sugar. The policies were not delivered 
until subsequent to July 24, 1928, the day of the last visit which Drooker made to 
Dr. Everett. The doctor does not recall whether he told Drooker that he was suf- 
fering from diabetes, but he did inform him as to what he had discovered and is 
reasonably sure that he pointed out the significance of the presence of sugar in 
the urine. It is reasonable to suppose that Drooker was in possession of sufficient 
information to give rise at some time to an apprehension that his ailment might 
be properly diagnosed as diabetes. 

Both in this case and in No. 3295 a good deal depends upon the question of 
fact whether Drooker’s ailment was actually diabetes or whether it was only ‘a 
temporary condition from which he had fully recovered. There was medical tes- 
timony offered by both complainant and respondents bearing upon this question. 
It is difficult to arrive at a satisfactory conclusion. Dr. Everett, when he was ad- 
vising Drooker, felt that he had diabetes but at the trial was rather doubtful 
whether that diagnosis had been correct. The medical experts are in substantial 
agreement that if Drooker was a diabetic, evidence of that disease would have ap- 
peared during his last illness. They also agree that sugar does not in every case 
indicate diabetes. It may result from a number of different causes, such as acci- 
dent, infection, or serious disease. On the other hand, there is no evidence that 
Drooker ever sustained an accident or that he had been afflicted with any infectious 
or otherwise serious diseases, and if he had diabetes the ailment would manifest 
itself by an excess of sugar in the urine. But we are told by experts that a chem- 
ical analysis of one’s urine is not at all a conclusive test and alone would not be 
an adequate basis for a diagnosis of diabetes. The burden of proving that Drook- 
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er had had diabetes rests upon the complainant, and I do not think this burden is 
sustained in view of the medical testimony, the short duration of the ailment, the 
readiness with which Drooker responded to treatment, and the period of time that 
had subsequently elapsed without any manifestation of the disease. 

(3, 4] I find, therefore, as a fact that in 1926 and 1927 examinations of the 
applicant’s urine disclosed the presence of sugar in moderate quantities, but do not 
find that he had had diabetes. Can it be said as a matter of fact that these mis- 
representations were made with intent to deceive, or were they material to the 
risk of loss? Massachusetts General Laws, c. 175, § 186. 

On the question of intent it is, of course, impossible to say what was in 
Drooker’s mind when he stated that he had not consulted a physician within five 
years, or had never had sugar in his urine. He must have known that these 
statements were not true. It is impossible to conceive that he did not recall 
these consultations or the purpose of them. The periodical urinalysis extending 
over a period of eighteen months, his restricted diet, and the discovery of his 
physician, could not possibly have faded from his memory in July, 1928. That 
he had his ailment in mind is shown by his visit to Dr. Everett a few days after 
his application for insurance. This act indicated that he was in doubt as to 
whether his urine was free from sugar and that he went to his physician for re- 
assurance. I cannot escape the conclusion that he well knew his replies to be 
talse and that he failed to disclose the true facts with a deliberate intent to mis- 
lead the insurance company. The fact that he had applied for $10,000 of insur- 
ance while he was periodically going to his physician lends support to this con- 
clusion. I think in this case the evidence sustains the complainant’s burden of 
proving that the misrepresentations were made with an actual intent to deceive. 

On the question of materiality of the matters concealed, so far as that ques- 
tion is one of fact, there was evidence that a true answer to the question whether 
an applicant had ever had sugar in his urine was regarded as material to the 
tisk, both by this complainant and other insurance companies; but on all the 
evidence in this particular case I am satisfied the complaint for which Drooker 
nad consulted his physician was not one that would tend to shorten his expect- 
tancy of life or weaken his power of resistance to disease, and I find that it in 
no way contributed to his death and that it did not increase the risk. The com- 
plainant duly tendered to the respondents the premiums which had been paid on 
the policies and duly notified them of its intention to treat the contracts as void. 


Findings of Fact in No. 3295. 


The facts in this case are similar to those in No. 3282, except that there were 
two applications signed on the 4th day of February, 1930, originally for $5,000 
each of ordinary life insurance in the complainant company, which were subse- 
quently increased to $10,000 each, and two policies for $10,000 each were issued, 
payable to the estate of the insured. The applications for these policies con- 
tained the same declarations and agreements, the same questions and answers, 
as were referred to in the findings of fact in No. 3282. The applicant again 
submitted to an examination before a medical examiner, who reported that the 
chemical examination of the urine showed no sugar. My findings in case No. 
3282, respecting Drooker’s illness, do not need to be recited again but will be in- 
corporated herein by reference, as also will my finding respecting the material- 
ity of the matters misrepresented. 


As to the actual intent to deceive, however, the situation in February, 1930, 
was quite different from that in July, 1928. Certain facts which are deemed suf- 
ficient to establish actual intent to deceive in No. 3282 are not present in No. 
3295. Over one and one-half years had elapsed since his last consultation with 
his physician, and considerably over two years since any sugar had been found 
in his urine. If he then recalled these consultations, Drooker was entirely justi- 
fied in believing that his recovery had been complete and in then entertaining 
an honest belief, which he could not have had in July, 1928, that his insurability 
would not be affected by the fact that sugar had, two years before, been found 
in his urine. The evidence in this case, in my opinion, falls short of sustaining 
complainant’s burden of showing affirmatively an actual intent to deceive. In 
this case, therefore, I do not find as a fact that the misrepresentations were made 
with that intent. The complainant has duly tendered to these respondents the 
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premiums paid on the policies and has advised them of its intention to treat the 
policies as void. 

Conclusions of Law. 
[5] Section 186 of chapter 175 of the Massachusetts General Laws is as fol- 
Ows: 

“Section 186. No oral or written misrepresentation or warranty made in the 
negotiation of a policy of insurance by the insured or in his behalf shall be 
deemed material or defeat or avoid the policy or prevent its attaching unless 
such misrepresentation or warranty is made with actual intent to deceive, or 
unless the matter misrepresented or made a warranty increased the risk of loss.” 

I assume that the rights of the parties are to be determined with reference 
to this statute. 

There can be no doubt under the Massachusetts decisions that misrepresen- 
tations will not defeat the policy unless (1) they are made with actual intent to 
deceive, or (2) the matters misrepresented increased the risk. Levie v. Metro- 
politan Life Ins. Co., 163 Mass. 117, 39 N. E. 792; Hogan v. Metropolitan Life 
Ins. Co., 164 Mass. 448, 41 N. E. 663; Rainger v. Boston Mutual Life Ass’n, 167 
Mass. 109, 44 N. E. 1088. 

[6] The law in Massachusetts since the enactment of the statute above 
quoted is not widely different from that which has long obtained in the federal 
courts, where representations literally untrue have not always provided a good 
defense. In Moulor v. American Life Ins. Co., 111 U. S. 335, 4S. Ct. 466, 471, 28 
L. Ed. 447, Harlan, J., in considering what constituted true answers to questions 
propounded to an applicant for life insurance, said: 

“In one sense, that only is true which is conformable to the actual state of 
things. In that sense, a statement is untrue which does not express things exact- 
ly as they are. But in another and broader sense the word ‘true’ is often used 
as a synonym of honest, sincere, not fraudulent. * * * What the company required 
of the application, as a condition precedent to any binding contract, was, that 
he would observe the utmost good faith towards it, and make full, direct, and 
honest answers to all questions, without evasion or fraud, and without suppres- 
sion, misrepresentation, or concealment of facts with which the company ought 
to be made acquainted. * * *” 

In No. 3282 I have found as a fact that the false representations were made 
with an actual intent to deceive, and I am strongly of the opinion that the good 
faith which the applicant owed the insurance company, as well under the Massa- 
chusetts statute as under established principles of law, required of Drooker that 
he disclose rather than conceal the fact that he had recently been, and then was, 
under the observation of his physician who had found and had treated him for 
sugar in his urine. 

It follows, therefore, that in No. 3282 the policies in question may be decreed 
null and void. This conclusion renders it unnecessary to consider the further 
defense as to the validity of these policies, namely, that by their terms they have 
never taken effect. However, if I were called upon to do so, I should probably 
rule that the visit of the insured to Dr. Everett, solely for the purpose of urin- 
alysis, months after all traces of sugar had disappeared, was not a consultation 
within the purview of the stipulation in the application which would prevent the 
policy from becoming effective. 

In No. 3295 no actual intent to deceive was found. In Rainger v. Boston Mu- 
tual Life Ass’n, supra, it was held that if the false representations related to 
matters affecting the risk, it was immaterial whether the insured did not actually 
or knowingly intend to deceive the defendant. The statute provides alterna- 
tively that the policy shall be avoided if statements are made with intent to de- 
ceive, or if the matter misrepresented increases the risk. 

It, therefore, remains to be considered whether I can, as requested by the 
complainant, rule as a matter of law that if Barnet Drooker failed to disclose to 
the complainant that, within three years prior to his application to the com- 
plainant for the issuance of policies of life insurance, sugar had been found in 
his urine, the complainant is entitled to rescind the policies. 

There are conditions and diseases of such a nature that a failure to disclose 
them amounts to concealing a matter increasing the risk of loss within the mean- 
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ing of the statute. That applicant was addicted to the excessive use of intoxi- 
cating liquor (Rainger v. Boston Mutual Life Ass’n, supra), or was afflicted with 
consumption (Brown v. Greenfield Life Ass’n, 172 Mass. 498, 53 N. E. 129), have 
been held as a matter of law to be misrepresentations increasing the risk. On 
the other hand, the fact that an applicant for life insurance failed to disclose 
that he had suffered from a strangulated hernia (Levie v. Metropolitan Life Ins. 
Co., supra), from angina pectoris (Foss v. Mutual Life Ins. Co., 247 Mass. 10, 
141 N. E. 498), or from a disease of the kidneys (Hogan v. Metropolitan Life 
Ins. Co., supra), has been held insufficient to enable the court to say, as a matter 
of law, that the matters misrepresented increased the risk of loss. To which 
category does this case at bar belong? 

In an early case, Judge Story observed that the test of materiality of fact 
depends on whether it would have influenced the underwriters either not to un- 
derwrite at all or not to underwrite except at a high premium. Columbia Insur- 
ance Co. v. Lawrence, 10 Pet. 507, 9 L. Ed. 512. 

See, also, Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36°S. Ct. 676, 
60 L. Ed. 1202; Hare & Chase, Inc., v. National Surety Co. (D. C.) 49 F.(2d) 447, 
457. 

In Hare & Chase, Inc., v. National Surety Co., supra, Judge Mack observed 
by way of dictum that, “In life insurance, the weight of particular elements of 
a risk is ordinarily determinable by reference to the relation of that element to 
the average mortality.” 

[7, 8] While the evidence that the company relied upon a truthful answer 
to the question, “Has albumin or sugar been found in your urine?” is not to be 
wholly disregarded [Haddad vy. New York Life Ins. Co. (C. C. A.) 42 F.(2d) 651], 
it is, of course, not controlling. On the other hand, of course, the fact that the 
insured did not die of diabetes is not material. Brown v. Greenfield Life Ass’n, 
supra. 

[9] It is, however, my opinion that the fact that two years before the appli- 
cation the applicant had shown slight traces of sugar in his urine does not neces- 
sarily have such an important and direct relation to the average of mortality 
as to allow the court to rule, as a matter of law, that the matter was material 
to the risk of loss. Rather, the question becomes one of fact. If the question 
arose on a suit brought by the beneficiaries against the insurance company, the 
question would with the utmost propriety be left for the jury to decide upon all 
the evidence of the case. I am unable to give the requested ruling. It follows 
that in this case, No. 3295, the bill should be dismissed. 

[10] I see no reason for allowing costs in either case, and except as to costs 
the complainant may have the relief prayed for in his bill of complaint in No. 
3282. A decree dismissing the bill is to be entered in No. 3295. 


NEW YORK LIFE INS. CO. v. SILVERSTEIN. No. 9166. 
Circuit Court of Appeals, Eighth Circuit, Dec. 1, 1931. 


53 Federal Reporter (2d) 986. 
5. INSURANCE. 
So far as insurer was concerned, first premium on life policy held paid when 
note to agent was given, where insurer accepted agent’s liability. 

It was usual course and practice of insurer to allow its agents to 
take notes payable to their order from insured for first premium; such 
Premium being treated by insurer as paid, and agents being held personally 
responsible for payment of notes. 

(For other cases, see Insuprance, Dec. Dig. § 137[4].) 
6. INSURANCE. 


_ Life policy provisions fixing effective date of policy and due dates of pre- 
miums held controlling, though application provided policy should not take effect 
until delivery and payment of first premium, and alleged belated first payment did 
Not postpone subsequent due dates so as to prevent lapse, especially where insured 
obtained lower rate because of earlier effective date. 


(For other cases, see Insurance, Dec. Dig. §§ 175, 186[2].) 
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8. INSURANCE. 

Application for reinstatement held insured’s or beneficiary's only right after 
lapse of life policy for nonpayment of premium. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
9. INSURANCE. 

That life-insurer, after lapse, informed beneficiary, during insured’s illness, 
that premium was paid, held insufficient to raise estoppel; no injury resulting. 

Such evidence, coupled with fact that at no time subsequent to such 

conversation could insured, or beneficiary, have presented evidence of 

insurability satisfactory to company, disclosed no injury resulting to bene- 

ficiary, and hence, there being no substantial evidence to sustain issue of 

estoppel to deny that premium was paid, court erred in instruction sub- 

mitting issue of estoppel. 

(For other cases, see Insurance, Dec. Dig. § 391.) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

Action by Anna Silverstein against the New York Life Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

Richard §. Righter, of Kansas City, Mo. (Lathrop, Crane, Reynolds, Sawyer 
& Mersereau and George J. Mersereau, all of Kansas City, Mo., on the brief), for 
appellant. 

Myer M. Rich, of Kansas City, Mo. (Friedberg & Rich, of Kansas City, Mo., 
on the brief), for appellee. : 

Before Stone, Kenyon, and Gardner, Circuit Judges. 

GarRDNER, Circuit Judge. 


The appellee, Anna Silverstein, brought this action against the appellant, New 
York Life Insurance Company, to recover upon a life insurance policy issued by 
that company upon the life of Max Silverstein, appellee’s husband. The parties 
will be referred to as they appeared in the lower court. The petition is in con- 
ventional form for actions of this character, alleging that the insured died 
December 3, 1928; that at the time of his death all the premiums accrued and 
due had been duly paid; and that the insured had complied with all the conditions 
and provisions of the policy to be kept and complied with by him. The defendant 
answered, denying that the insurance policy was at the time of the death of the 
insured in full force and effect, and alleging that the premium due thereon 
September 28, 1928, had not been paid, and that by reason of the failure to pay 
the premium the policy had lapsed. At the close of the testimony the defendant 
moved for a directed verdict, which was denied, and the case was submitted to 
the jury upon instructions, to certain of which the defendant excepted. The jury 
returned a verdict in favor of the plaintiff, and judgment being entered thereon, 
the defendant has appealed to this court. 

The issues of fact as tried in the lower court were whether or not the pre- 
mium which became due September 28, 1928, had been paid so as to prevent 
the lapse of the policy prior to the death of the insured, or, if not, whether the 
defendant by its acts was estopped to deny such payment. The policy was 
solicited by one Sam Toub, an agent of the defendant, working for its Kansas 
City branch office, and was delivered to the insured about the 27th of March, 
1927, although it is dated April 1, 1927. The insured died December 3, 1928. At 
the time of delivery the agent took a note from the insured for the first six 
months’ premium. By the terms of the policy the premiums were payable semi- 
annually, and there is no dispute but that the first three semi-annual premiums 
were paid. The policy recites that: “This policy takes effect as of the 28th day 
of March, 1927, which day is the anniversary of the policy.” 

Over the objection of defendant, the court permitted plaintiff to testify as to 
a telephone conversation which she claims she had with the Kansas City branch 
effice of the defendant on the 26th of November, 1928, concerning the payment of 
premiums. She testified that her husband had a very bad attack of sickness about 
1 o’clock a. m. November 25, 1928, and that on the next day she had a conversa- 
tion over the telephone with someone in the defendant’s office. She testified that 
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she first looked in the telephone directory, found the name of the defendant and 
the number of its telephone, and called the number, using a dial telephone. At 
the time, the defendant employed in its Kansas City branch office one telephone 
operator and about twenty clerks. Plaintiff was unable to identify either of the 
persons with whom she talked. She testified in substance as to this conversation 
as follows: “I asked for Mr. Toub. They said Mr. Toub was out and they didn’t 
know when he would be in. I asked to talk to somebody about the premium and 
so somebody came on the line and he says, ‘Wait a minute.’ I asked him if the 
premium was paid up and he came on the phone and he said, ‘Yes, it is all right.’” 

On cross-examination she testified as follows: “I asked when Mr. Toub 
would be in and the clerk over the phone said she couldn’t tell me. I asked to 
talk to somebody in regard to the premium, and a man answered the phone and 
I said, ‘This is Mrs. Silverstein talking, and I want to know if Mr. Silverstein’s 
premium is paid. He said, ‘All right, wait a minute.’ He came back and said, 
It is all right.’ ” 

[1-4] It is strenuously urged that the admission of this testimony was pre- 
judicial error. Telephone companies are common carriers of messages, and telephone 
systems are now an established part of the means of communication constantly 
used in modern business and social life. Where a face to face conversation 
between a witness and another person would be admissible in evidence, a con- 
versation between such persons over the telephone is admissible, provided the 
identity of the person with whom the witness speaks is satisfactorily established. 
Proof of identity is usually established by the witness’ recognition of the voice 
of the person with whom he speaks. But the identity of the speaker may be 
established by other means, and where a witness calls the office of an established 
business on the telephone, his testimony as to the conversation had with the 
person answering the telephone and purporting to speak on behalf of the party 
is competent even though the witness does not recognize the voice of the person 
speaking and is not able to identify the speaker. This is based upon the presump- 
tion that one who answers a telephone call from the place of business of the 
person called for, and undertakes to respond as his agent, has authority to speak 
for him. The trend of well-reasoned modern authority is well stated by the author 
of the article on Evidence in 22 C. J. 193, as follows: “The rule requiring the 
identity of the speaker to be established is subject to a well recognized exception 
to the effect that, where the witness called the office of a party on the telephone, 
testimony as to a conversation had with a person answering the telephone and 
purporting to do so on behalf of the party is competent, although the witness did 
not recognize the voice of the person who spoke and is unable to identify the 
speaker, for the reason that one who answers a telephone call from the place of 
business of the person called for, and undertakes to respond as his agent, is 
presumed to have authority to speak for him in respect to the general business 
there carried on and conducted.” 

See, also, American & British Mfg. Corp. v. New Idria Quick Silver Mining 
Co. (C. C. A.) 293 F. 509; Wolfe et al. v. Missouri Pacific Ry. Co., 97 Mo. 473, 
11S. W. 49,3 L. R. A. 539, 10 Am. St. Rep. 331; Star Bottling Co. v. Cleveland 
Faucet Co., 128 Mo. App. 517, 109 S. W. 802; Meyer Milling Co. v. Strohfeld, 
224 Mo. App. 508, 20 S.W.(2d) 963; Meeker v. Union Electric Light & Power 
Co. (Mo. Sup.) 216 S. W. 933; J. E. Hood & Co. v. McCune (Mo. App.) 235 
S. W. 158: Kansas City Star Co. v. Standard Warehouse Co., 123 Mo. App. 13, 
99 S. W. 765; Gardner v. Hermann, 116 Minn. 161, 133 N. W. 558; Gilliland v. 
Southern R. Co., 85 S. C. 26, 67 S. E. 20, 27 L. R. A. (N. S.) 1106, 137 Am. 
St. Rep. 861; Kiviniemi v. Hildenbrand, 201 Wis. 619, 231 N. W. 252. 


_ The defendant offered no testimony on this point, so that it stands without 
dispute that the conversation in fact occurred, and under the authorities above 
cited, it is presumed that the person with whom the plaintiff held this conversation 
had authoritiy to speak for the defendant on the subject inquired about. There 
was, therefore, no error in admitting this evidence. 

In addition to the question whether the semiannual payment due September, 
1928, had been paid, the court submitted to the jury the question as to when the 
policy took effect. The application, which was made a part of the policy, pro- 
vides that: “It is mutually agreed as follows: That the insurance hereby applied 
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for shall not take effect unless and until this policy is delivered to and received 
by the applicant and the first premium paid in full during his lifetime.” 


Plaintiff in her petition alleged that on or about the Ist day of April, 1927, 
the defendant executed and delivered to the insured its policy of insurance whereby 
it insured the life of said Max Silverstein in the sum of $5,000; that the insured 
up to the time of his death had paid all the premiums accrued and due on the 
policy, and had in all respects complied with the conditions and provisions of 
the policy. The policy, as has already been noted, recites on its face that it takes 
effect March 28, 1927. In the application which was signed by the insured, in 
question 8, under the heading “Additions or Amendments (For Home Office 
use only),” appears the following; “Insurance takes effect as of the 28th day of 
March 1927, instead of as requested in the. application.” 


The application also contains provision as follows: “That by receiving and 
accepting said policy, any additions or amendments hereto which the Company 
may make and refer to in Question 8 above entitled ‘Additions or Amendments’ 
are hereby ratified.” 

[5] It was the usual course and practice of the defendant to allow its agents 
to take notes payable to their order from the insured for the first premium. The 
company accepted cash and nothing else in payment of the succeeding premiums, 
but when an agent took a note for the first premium the premium was treated 
by the company as paid and the agent was held personally responsible for the 
payment of the note. In this case the insured gave the agent a note for the first 
premium payable to the agent. This note was collected by the agent from the 
insured, and the agent in his accounting to the insurance company paid the 
amount of the note July 11, 1927, although the insurance company charged him 
with the premium on the 28th of March, 1927. A witness for the defendant 
testified as to this practice as follows: “They do permit the agent to take a note 
drawn up payable to his order, and he assumes the sole responsibility for the 
payment of the premium. If he doesn’t collect the note, nevertheless he owes 
the company. That is for the first premium only. He has authority to make 
collection of the first premium only according to his contract.” 

So far as the company was concerned, this premium was paid when the note 
was given. The company accepted its agent for the liability and had no claim on 
the insured; in fact, the note was not made payable to the company, but to the 
agent. The agent not having paid the company the premium in cash until July 
11, 1927, the court submitted to the jury the question as to when the policy 
became effective, and stated in its instructions that if the first premium was not 
paid until July 11, 1927, the policy would take effect from that date, and that 
the payment of succeeding premiums would renew it every six months, reckoning 
from July 11, 1927, and, therefore, the payment of three semiannual premiums 
would keep the policy alive until January 11, 1929. It appears without dispute 
that the policy was delivered March 27, 1927, and the premium was paid by de- 
livery of the note to the agent Toub. The court was, therefore, in error in sub- 
mitting this issue to the jury. Dodd v. AXtna Life Ins. Co. (C. C. A.) 35 F.(2d) 
673; Fidelity & Casualty Co. v. Willey (C. C. A.) 80 F. 497; Smith v. Provident 
Sav. Life Assur. Society (C. C. A.) 65 F. 765; Miller v. Insurance Co., 12 
Wall. 285, 20 L. Ed. 398. 

[6] But there is a further reason why this instruction was erroneous. The 
court in effect told the jury that if they found the premium was not paid until 
July 11, 1927, the payment of the premium on that date would carry the policy 
forward for six months, and the payment of the premium for another six months 
would carry the policy through a further six months’ period, and so on. However, 
the policy contains the following definite provision: “This contract is made in 
consideration of the payment in advance of the sum of $94.35, the receipt of 
which is hereby acknowledged, -constituting the first premium and maintaining this 
policy for the period terminating on the 28th day of September, 1927, and of a 
like sum on said date and every six calendar months thereafter during the life 
of the insured.” 


As has already been noted, the policy further provides on its face that: “This 


policy takes effect as of the 28th day of March, 1927, which is the anniversary 
of the policy.” 
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There is no real inconsistency between these above-quoted provisions in the 
policy and the provisions in the application to the effect that the policy should not 
take effect until its delivery and the payment of the first premium. The policy 
definitely provides that the premiums following the first shall be due on definite 
dates, or at the expiration of definite periods. These contract provisions must 
control. McCampbell v. New York Life Ins. Co. (C. C. A.) 288 F. 465; McConnell 
y. Provident Savings Life Assur. Society .(C. C. A.) 92 F. 769; Sellars v. Con- 
tinental Life Ins. Co. (C. C. A.) 30 F.(2d) 42. 

Even had the policy not become effective until July 11, 1927, still the subse- 
quent premiums became due on the dates provided in the policy, and if the 
premium due September 28, 1928, was not paid on that date, or within the thirty 
days’ grace period allowed, the policy by its terms lapsed. This position is further 
enforced by the fact that the insured obtained the benefit of a lower rate for 
the insurance by reason of its having taken effect at the earlier date, to wit, 
March 28, 1927, rather than at some later date, depending on payment of the first 
premium. Johnson v. Mutual Benefit Life Ins. Co. (C. C. A.) 143 F. 950; 
McCampbell v. New York Life Ins. Co. (C. C. A.) 288 F. 465. 


The lower court instructed the jury in effect that even if the jury found 
that the third semiannual premium had not been paid, yet if they found that 
but for the fact of the alleged telephone conversation, Mrs. Silverstein or her 
husband would have paid the premium, then the defendant would be estopped to 
deny that the premium was paid. The giving of this instruction is assigned as 
error. This third semiannual payment had either been paid or it had not been 
paid. If it had been paid the policy was in effect at the time of this alleged 
telephone conversation. If, however, it had not been paid, then the policy had 
lapsed, and the only right left to the assured, under the terms of the policy, was 
the right to apply for reinstatement. The provision for reinstatement is as 
follows: “This policy may be reinstated at any time within five years after default 
upon written application by the insured and presentation at the Home Office of 
evidence of insurability satisfactory to the Company and upon payment of overdue 
premiums with five per cent interest from their due date.” 


As_has been observed, this conversation took place November 26, 1928. 
Plaintiff testified with reference to the insured’s state of health as follows: “My 
husband had a very bad attack on the 25th of November. He took very sick 
= one o’clock that night, and he had acute indigestion, and I thought he was 
ying, 

Again she testified: “My husband took very sick the night of the 25th, and 
on the 26th, in the morning, I called up the company and asked for Mr. Toub. 
I got very nervous and scared, and I asked for Mr. Toub.” 

The insured died December 3d. The company’s form of application for rein- 
statement required the insured, among other things, to answer three interrogatories. 
So far as here pertinent, they are as follows: ; 

“1, Are you now, to the best of your knowledge and belief, in the same 
condition of health as you were when this Policy was issued (If not, give details.) 

“2. Within the past two vears have you had any illness, diseases or bodily 
injuries or have you consulted or been treated by any physician or physicians?” 


[7] Now it affirmatively appears that the insured could not have stated that 
he was in the same condition of health as he was when the policy was issued, nor 
could he have stated that within two years he had not had any illness, diseases, or 
bodily injuries, and it affirmatively appears by this record that the insured could 
not have presented evidence of insurability satisfactory to the company. It follows 
that if plaintiff was misled by her alleged telephone -onversation, still no injury 
resulted, and injury is an indispensable element of an estoppel. As said by this 
court in Central Improvement Co. v. Cambria Steel Co., 219 F. 696, 718: “The 
indispensable elements of an ‘estoppel in pais’ are: (1) Intentional or reckless 
misrepresentation of a known and material fact inconsistent with the subsequent 
claim of him who makes the misrepresentation; (2) ignorance of the truth and 
absence of equal means of knowledge of it by the party who claims the estoppel; 
(3) action by the latter induced by the misrepresentation; and (4) injury to 
the latter if the truth is permitted to be proved.” 

[8, 9] The lower court erroneously assumed that the policy could have been 
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made effective at this time by a payment of the premium, but it must be borne 
in mind that neither the plaintiff nor the insured was privileged to pay this 
premium. The only right which either of them had was to apply for a reinstate- 
ment of the policy. What would have resulted had plaintiff not received assur- 
ances that the premium had been paid is not a matter of speculation, because it 
affirmatively appears that at no time subsequent to this conversation could the 
insured, or the plaintiff, have presented evidence of insurability satisfactory to 
the company. There being no substantial evidence to sustain the issue of estoppel, 
the court erred in its instruction submitting that issue. 

It is strenuously urged that there was not sufficient evidence to warrant 
the court in submitting to the jury as an issue of fact the question of the pay- 
ment of the premium due September 28, 1928, but as the case must be reversed 
for the errors in the instructions already discussed and a new trial must be ordered, 
it is not deemed necessary to review the evidence on this issue, as on retrial the 
evidence may be different from that submitted on the last trial. We therefore 
refrain from expressing any opinion on this issue. 

Because of the errors in the instructions herein pointed out, the judgment of 
the lower court must be and is reversed, and the cause is remanded with directions 
to grant the defendant a new trial. 


RAIVES v. RAIVES et al. No. 28. 
Circuit Court of Appeals, Second Circuit. 
Argued October 15, 1931. Decided November 2, 1931. 


54 Federal Reporter (2d) 267. 
1. INSURANCE. 


Insurance applicant’s representations that, within specified period, applicant 


had not consulted physician, are material, and, when false, constitute fraud on in- 
surer relying thereon. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


Appeal from the District Court of the United States for the Eastern District 
of New York. 


Action by Anna Raives against Mary Raives and the United States of Amer- 


ica, to enforce payment of a converted policy of term life insurance issued by the 
government to plaintiff’s husband under the War Risk Insurance Act and rein- 
stated under the World War Veterans’ Act of 1924 as amended (38 USCA § 421 


et Ps From a judgment for the United States [39 F.(2d) 142], plaintiff ap- 
peals. 


Affirmed. 


The plaintiff is the widow of Irving Raives who enlisted in the military ser- 
vice of the United States on February 25, 1918, and was therefore entitled to such 
insurance, when he thereafter applied for and the government issued to him a pol- 
icy of yearly renewable term insurance in the principal sum of $10,000. He was 
discharged from service on December 28, 1919. He allowed this insurance to 
lapse by failing to pay the premium for December of that year. _ ‘ 

On May 15, 1926, Irving Raives applied for reinstatement of this lapsed policy 
and for its conversion into nonterm life insurance. Both of these applications 
were granted, and the desired policy issued to take effect as of May 1, 1926. The 
plaintiff, Anna Raives, was the designated beneficiary. This policy was allowed to 
lapse because of failure to pay the premium for the month of May, 1927. 


On June 24, 1927, Irving Raives filed his application for reinstatement of the 
policy, and it was reinstated. On August 31, 1927, he requested that the gong 
be changed from the plaintiff, his wife, to Mary Raives, his mother, and the bene- 
ficiary was so changed. All premiums were paid for the year 1927, and Irving 
Raives died on December 1, 1927. 


As his widow and his mother were unable to agree as to the a spe of 
the proceeds of the policy, this suit was brought against the mother by the wi low, 
and the United States was joined as a party defendant. The controversy — 
the widow and the mother was settled between them and forms no = 7 7 
appeal. The government pleaded and proved that, when Irving Raives applie a 
reinstatement of the policy in 1926 and again when he applied for its are 
in 1927, his applications contained certain questions which he answered. ainls 
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printed in the application above them was a paragraph numbered (1), of which 
the following is a part: “As a condition to the reinstatement of this insurance, I 
do hereby certify that the answers to the following questions are true to the best 
of my knowledge and belief. * * *” This was one of the questions: “Have you 
been ill, or contracted any disease, or suffered any injury, or been prevented by 
reason of ill health from attending your usual occupation, or consulted a physician 
in regard to your health, since lapse of this insurance? (Answer ‘Yes’ or ‘No’.) 
If so, give dates and full particulars, including the name and address of physician.” 
The applicant answered “No.” 

At the trial a jury was waived and evidence was introduced which justified 
the court in finding, as it did, that when the application for reinstatement was filed 
in 1926 the applicant’s answer to the effect that he had not consulted a physician 
in regard to his health since the insurance had lapsed’ was false and fraudulent. 
The evidence was undisputed that he had consulted a physician in regard to his 
health many times during that period. 

The reinstated policy contained a clause that it should be incontestable from 
its effective date except for nonpayment of premiums. The applicant was exam- 
ined and passed by a physician while his application of 1926 was pending, and the 
report of that examination was considered in granting the reinstatement. 

Anderson, Phillips & Moss, of New York City, for plaintiff. 

Edward Weinfeld, of New York City (Harry G. Anderson and Louis J. Mer- 
rell, both of Brooklyn, N. Y., of counsel), for defendant Mary Raives. 

Howard W. Ameli, U. S. Atty., and A. D. Smith, Asst. U. S. Atty., both of 
Brooklyn, N. Y., William Wolff Smith, Sp. Counsel Veterans’ Administration, and 
Lawrence A. Lawlor, Attorney, Veterans’ Administration, both of Washington, 
D. C., for the United States. 

3efore Manton, Augustus N. Hand, and Chase, Circuit Judges, 

CuHasE, Circuit Judge (after stating the facts as above). 

[1-3] Representations made by an applicant for insurance to the effect that 
within a specified period previous to the date of the application the applicant had 
not consulted a physician concerning his health are material, and, when false, 
amount to a fraud on the insurer who has relied upon them in issuing a policy of 
insurance that will render the insurance void. Mutual Life Ins. Co. of New York 
v. Hurni Packing Co. (C. C. A.) 260 F. 641 (see, also [C. C. A.] 280 F. 18, where 
this case was decided on another ground); Jenkins v. United States (D. C.) 24 
F.(2d) 452; Mutual Life fns. Co. v. Hilton-Green et al., 241 U. S. 613, 36 S. Ct. 
676, 60 L. Ed. 1202; Aétna Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 
58 L. Ed. 356. The fact that the government had a report by a physician who ex- 
amined and passed this applicant in no way tends to indicate that it did not rely 
upon this answer or that it knew the answer was false. The answer was made 
to be relied upon and was relied upon. Since it was willfully false, the intention 
to deceive follows as a matter of law. Claflin v. Insurance Co., 110 U. S. 81, 3 
S. Ct. 507, 28 L. Ed. 76. 

[4] It is urged that the fraud, if any, only entered into the reinstatement of 
the policy, and had no effect upon the converted policy. We agree that the rein- 
statement of a policy for insurance is something different from the conversion of 
the insurance, but it is too plain for discussion that there had to be a reinstated 
policy before it could be converted, and, since the reinstatement of the policy must 


be held void because of a fraudulent application, there was no valid policy to 
convert. 


_ [5-7] The provision in the policy that it should be incontestable from the date 
it took effect, except for nonpayment of premiums, must be read in connection 
with the provisions of the statute under which the reinstatement was authorized. 
This statute was the World War Veterans’ Act of 1924 as amended in 1925 (43 
Stat. 1302), and provided in section 307 (38 USCA § 518) that all such “Policies 
ot insurance heretofore or hereafter issued shall be incontestable after the insur- 
ance has been in force six months from the date of issuance or reinstatement, ex- 
cept for fraud or nonpayment of premiums and subject to the provisions of sec- 
tion 447, * * *” The incontestability clause in the policy did not accord to the 
government the rights to contest provided by the statute which permitted it to be 
issued and to the extent that it was in violation of the statute was not binding 
upon the United States which acts only through its authorized agents and is 
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bound only to the extent it has consented to be bound. No agent had authority to 
waive the provisions of the statute. Birmingham v. United States (C. C. A.) 
4 F.(2d) 508. 

Judgment affirmed. 


BOWEN v. RAILWAY MAIL ASS’N. No. 3718. 
District Court, S. D. Florida. Dec. 18, 1931. 
54 Federal Reporter (2d) 391. 
1. INSURANCE. 

Terms “policy or contract of insurance” within statute authorizing recovery 
of attorney’s fee are employed in broad and general sense as generic terms (Comp. 
Gen. Laws Fla. 1927, § 6220). 

Comp. Gen. Laws Fla. 1927, § 6220, in substance, authorizes recovery 

of attorney’s fee upon rendition of judgment against any corporation, 

association, fraternal benefit society, or others, in favor of the beneficiary 

under any “policy or contract of insurance.” Broadly speaking, terms 

“policy or contract of insurance” mean contract by which, for the con- 

sideration and upon the terms therein agreed upon, one party agrees to 

compensate the other party for loss arising from specific risks. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 


Beneficiary certificate issued by railway mail association held “policy or con- 
tract of insurance” within statute authorizing recovery of attorney’s fee (Comp. 
Gen. Laws Fla. 1927, § 6220). 

(For other cases, see Insurance, Dec. Dig. § 800.) 


At Law. Action by Mrs. Mamie L. Bowen against the Railway Mail Associa- 
tion. On defendant's motion to strike out certain portions of plaintiff's declaration. 

Motion denied. 

Gordon McCauley, of Jacksonville, Fla., for movant. 

Lloyd Z. Morgan, of Jacksonville, Fla., opposed. 

Strum, District Judge. 


This is an action at law upon an instrument commonly called a “beneficiary 
certificate,” issued by Railway Mail Association to John Bowen, now deceased, 
the action being brought by his widow. ° 


Defendant moves to strike from plaintiff’s amended declaration the allegations 
therein claiming attorney’s fees pursuant to section 6220, Comp. Gen. Laws Fla 
1927. Defendant’s theory is that it is not an “insurance company,” and that the 
instrument sued on is not a “policy or contract of insurance,” as contemplated 
by the statute just cited, and hence no attorney’s fees are recoverable. ; 

In some respects there are recognized differences between beneficiary associa- 
tions and ordinary insurance companies, likewise between “beneficiary certificates 
issued by the former and conventional insurance policies issued by the latter. ; 

For instance, in Wirtz v. Sovereign Camp, etc., 114 Tex. 471, 268 S. W. 
438, it was held that a benevolent association is not an insurance company in the 
ordinary acceptation of that term. That decision, however, is not controlling 
here because the Florida statute expressly embraces “associations, fraternal bene- 
fit socities, or others.” In Porter v. Commonwealth Casualty Co., 26/7 Pa. 410, 
110 A. 153, it was held that a certificate of membership in a benefit society is 
not an “insurance policy” within the Pennsylvania Act making a policy complete 
without application and by-laws of the society referred to therein, but not 
attached thereto. That case does not control here, because the Florida statute 
includes not only policies, but also “contracts” of insurance. The difference 2 
another aspect is pointed out in Slaughter v. Grand Lodge, 192 Ala. 301, . 
So. 367. And in Re Grand Lodge, A. O. U. W. (D. C.) 232 F. 199, it was he 
that a fraternal benefit society is not an “insurance corporation” within the pro- 
vision of the Bankruptcy Act excepting such corporations from the benefits a. 
But see in this connection In re Supreme Lodge of Masons Annuity (D. C.) 
286 F. 180. 

It has been held, however, that for most. purposes benefit associations of 4 
general character of this defendant are “insurance companies,” and that the 
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certificates issued by them are, generally speaking, “policies of life insurance.” 
In Sovereign Camp v. Pritchett, 203 Ala. 33, 81 So. 823, 824, the plaintiff declared 
upon a policy of insurance. At the trial, a beneficiary certificate issued by the 
defendant, a mutual benefit society, was admitted in evidence. The Supreme 
Court of Alabama held that there was no variance between allegations and proof, 
for the reason that “for many, and indeed for most, purposes, mutual benefit 
associations are insurance companies, and the certificates issued by them are 
policies of life insurance.” See, also, Bacon’s Benefit Socities, §§ 51 and 52. 

In Nitsche v. Security Benefit Ass’n, 78 Mont. 532, 255 P. 1052, it was held 
that a beneficiary certificate of this general character is a “contract.” In a general 
sense, the certificate here sued on is necéssarily a “contract of insurance,” because 
the defendant association agrees thereby to pay the member to whom it was 
issued certain sums of money if such member shall receive bodily injuries under 
named conditions, or, if death shall result from such injuries, then to pay a 
named sum of money to his wife. 

Broadly speaking, a policy or contract of insurance is a contract by which, 
for the considerations and upon the terms therein agreed upon, one party agrees 
to compensate the other party for loss arising from specific risks. Westchester 
Fire Ins. Co. v. Fitzpatrick (C. C. A.) 2 F.(2d) 651; Newark Fire Ins. Co. v. 
Turk (C. C. A.) 6 F.(2d) 533, 43 A. L. R. 496; Globe, etc., Fire Ins. Co. v. 
Hensley, 206 Ky. 202, 266 S. W. 1074. 

In several cases, the Supreme Court of North Carolina has held that bene- 
ficiary certificates of this character are contracts of imsurance. Williams v. 
Supreme Conclave, ete., 172 N. C. 787, 90 S. E. 888, and cases therein cited. 
See, also, Jewelers’ Safety Fund Society v. Lowe (C. C. A.) 274 F. 93; Com- 
mercial Travelers’, etc., Ass’n v. Rodway (D. C.) 235 F. 370; Rodgers v. Nat. 
Council, etc., 172 Mo. App. 719, 155 S. W. 874; Cosmopolitan Life Ins. Co. v. 
Koegel, 104 Va. 619, 52 S. E. 166. 


Any apparent disharmony amongst the authorities is readily dispelled by 
taking into consideration the particular statutory enactment, and the particular 
purpose for which the matter was under consideration by the courts whose 
decisions are hereinabove cited. 

[1, 2] The history of section 6220, Comp. Gen. Laws Fla. 1927, clearly in- 
dicates an intention on the part of the Legislature to include beneficiary cer- 
tificates of this character in the terms of the statute. In the form in which the 
statute was originally enacted in 1893, and as it existed until revised in 1917 
(see section 2774, Gen. Stat. Fla. 1906; section 2774, Fla. Comp. Laws 1914), the 
statute provided that “Upon the rendition of a judgment or decree by any of 
the courts of this State against any life or fire insurance company, in favor of 
the holder or holders of any policy of insurance written by such company, there 
shall be adjudged or decreed against such insurance company, and in favor of 
the holder or holders of such policy a reasonable sum as” attorney’s fees. In 
that form it might well be, and probably was, doubted whether the statute ex- 
tended to beneficiary certificates issued by associations of the character of this 
defendant. 

By chapter 7295, Laws of Florida 1917, the statute was revised, however, 
and put into its present form, so that now, and since 1917, the statute has pro- 
vided “That upon the rendition of a judgment or decree by any of the courts 
of this State against any person, company, corporation, co-partnership, association, 
fraternal benefit societies or others, in favor of the beneficiary or beneficiaries 
under any policy or contract of insurance executed by such person, company, 
corporation, co-partnership, or association, there shall be adjudged or decreed 
against such person, company, corporation, co-partnership or association, and in 
favor of the beneficiary or beneficiaries named in said policy or contract of 
insurance, a reasonable sum as” attorney’s fees. Thus, in order to make it plain 
that the statute, as revised, was intended to embrace an: organization of the 
character of this defendant, the Legislature almost resorted to tautology in the 
1917 revision. 

Defendant contends that the instrument here sued on is not brought within 
the terms of the statute, notwithstanding the 1917 revision, because the instrument 
is not a “policy or contract of insurance.” In ‘the ‘light: of the authorities, that 
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position is not tenable. Moreover, it is not to be supposed that the Legislature 
would revise the statute by so carefully designating therein organizations such 
as this defendant, and yet intend to exclude from the operation of the statute the 
contracts customarily entered into between such associations and their members, 
Such a result would be incongruous. It is significant also that the words “policy 
of insurance” in the original statute were enlarged in the revision thereof to 
read “policy or contract of insurance.” Those terms are not employed in the 
statute in a technical sense, but in a broad and general sense, as generic terms. 
The statute is an expansive one. See Orlando Candy Co. v. New Hampshire Fire 
Ins. Co. (D. C.) 51 F.(2d) 392. 
Motion denied. 


PAIST vy. HZ TNA LIFE INS. CO. No. 15144. 
District Court, E. D. Pennsylvania. Nov. 12, 1931. 
54 Federal Reporter (2d) 393. 
1. INSURANCE. 


Death resulting from sunstroke sustained while playing golf on hot after- 
noon held not result of “accidental means,” within double indemnity clause of life 
policy. 

Life insurance policy contained clause providing for double indemnity 

if insured’s death resulted directly and independently of all other causes 

“from bodily injuries effected solely through external, violent and acci- 

dental means * * * and if such accident is evidenced by a visible contu- 

sion or wound on the exterior of the body. * * *” 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

Flushed sunburned face after sunstroke held not “visible contusion or 
wound,” within double indemnity clause of life policy applicable in case of acci- 
dental death. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

3. INSURANCE. 

In construing insurance policies, courts should give words used therein their 
ordinary and popular meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Action by Helen H. Paist against the A2tna Life Insurance Company. Ver- 
dict for the plaintiff. Sur defendant’s motion for a new trial. 

Motion granted. 

Robert T. McCracken, of Philadelphia, Pa., for plaintiff, 

Paul Reilly, of Philadelphia, Pa., for defendant. 

KiRKPATRICK, District Judge. 

This is a motion by the defendant for a new trial. The suit is to recover 
the double indemnity upon a policy of life insurance in the amount of $50,000, 
containing the following provision: “If the death of the insured * * * results 
direltly and independently of all other causes from bodily injuries effected solely 
through external, violent and accidental means * * * and if such accident is evi- 
denced by a visible contusion or wound on the exterior of the body (except in 
case of drowning and internal injuries revealed by an autopsy), and if such death 
does not result * * * directly or indirectly from disease in any form, then the 
Company will pay a sum equal to the sum described in this policy as the sum 
insured in addition thereto.” 

The evidence supports the finding of the jury that the insured died as a re- 
sult of a sunstroke sustained while playing golf on a hot afternoon in September. 
(Maximum temperature 89; humidity high.) 

Under the clause quoted above, there are five conditions precedent to the 
beneficiary’s right of action (omitting certain provisions concededly not appli- 
cable in this case): 

First. The death of the insured must occurr. 

Second. The insured’s death must result from bodily injuries (a) directly, 
and (b) independently of all other causes. 
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Third. The insured’s death must not result directly or indirectly from 
disease in any form. 

Fourth. The bodily injuries must have been effected solely through external, 
violent, and accidental means. 

Fifth. “Such accident” (obviously referring to the bodily injuries occurring 
from the required means) must be evidenced by visible contusions or wounds 
on the exterior of the body. 

The first condition was fulfilled. 

As to the second and third: The evidence shows that the insured’s death 
resulted from a lesion or lesions of the blood vessels of the brain producing 
cerebral hemorrhage. These lesions were bodily injuries within the meaning of 
the policy, and the evidence supports the finding that death resulted from them 
directly and independently of all other causes. It follows that the death did not 
result from disease. The great weight of authority is that sunstroke itself is 
not a disease, but an occurrence of a violent nature caused by an external force. 
It may be true that cerebral hemorrhage is sometimes referred to as a disease 
and the words are often understood to be synonymous with apoplexy; but if a 
disease in the true sense, it is merely an incidental consequence of the sun- 
stroke just as, in cases of stab wounds, hemorrhage of some vital organ or infec- 
tion, while the immediate cause of death, is invariably held to be incidental only 
and not the kind of contributing cause barred by the policy. See Atna Life In- 
surance Co. v. Allen (C. C. A.) 32 F.(2d) 490; Western Comm. Tray. Ass’n v. 
Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653. 


[1] Coming to the fourth condition: Were the injuries effected solely 
through external, violent, and accidental means as required by the fourth con- 
dition? The “means” were the group of phenomena comprising the incidence 
of the sun’s rays, the reaction of the central nervous system, the engorgement 
of the blood vessels of the brain, and the other physical effects, all of which 
combined go to make up what is generally known as sunstroke. 

The means were external and violent. I am not aware of any decision in 
a sunstroke case holding otherwise. Were they accidental? Upon this question 
there is a conflict of authority arising from the alignment of the courts upon one 
side or the other of the fundamental question, What constitutes an accident? 
Of course, the mere fact that an occurrence would ‘not have happened but for 
some voluntary act of the insured does not prevent it from being an accidental 
occurrence. But whether there must be, in addition, the occurrence of some- 
thing unforeseen, unexpected, or unusual in the act itself of the insured which 
precedes the injury, or whether the mere fact that the injury is not the ordinary, 
natural, and probable consequence of the act is sufficient to make it an accident, 
is the point upon which authority is divided, and it is the vital point upon the 
question here. 


In this case there was nothing unforeseen, unusual, or unexpected occurring 
in connection with any act of the insured, prior or contributing to the injury, 
us there was in Richards v. Standard Accident Insurance Co., 58 Utah, 622, 200 
P. 1017, 17 A. L. R. 1183, where, by reason of a miscalculation or of misinforma- 
tion as to the distance to be traveled, the insured was compelled to spend a 
considerable time under a desert sun without sufficient water. Here, the only 
unexpected thing was the injury itself. Hundreds, probably thousands, of per- 
sons played golf upon the same day in and about Philadelphia, subject to the 
same conditions of heat and humidity, without being any the worse for it. 


_ The two conflicting views upon the point in question are well set out in the 
opinion in Caldwell v. Travelers’ Insurance Co., 305 Mo. 619, 267 S. W. 907, 908, 
39 A. L. R. 56, as follows: “There are two clearly defined lines of cases on ‘this 
question. One holds that, where an unusual or unexpected result occurs by 
reason of the doing by insured of an intentional act, where no mischance, slip, 
or mishap occurs in doing the act itself, the ensuing injury or death is not caused 
through accidental means; that it must appear that the means used was acci- 
dental, and it is not enough that the result may be unusual, unexpected, or un- 
foreseen. The other line of cases holds that, when injury or death is the un- 
usual, unexpected, or unforeseen result of an intentional act, such injury or 
death is by accidental means, even though there is no proof of mishap, mischance, 
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ship, or anything out of the ordinary in the act or event which caused such in- 
jury or death.” , 

Whatever may be the weight of authority among courts of the various states, 
I feel that I am bound by the decision of the Supreme Court of the United 
States in U. S. Mutual Accident Association v. Barry, 131-U. S. 100, 9 S. Ct. 755, 
762, 33 L. Ed. 60, to adopt the former of these views. In that case the insured 
jumped from a platform four or five feet from the ground and died shortly 
thereafter as a result of some displacement of the duodenum attributable to his 
descending or alighting unexpectedly in such a manner as to twist or wrench 
his body. The instructions of the court below which were expressly approved 
were that: “The question was whether there was anything accidental, unforeseen, 
involuntary, unexpected, in the act of jumping, from the time the deceased left 
the platform until he alighted on the ground * * * that if a result is such as fol- 
lows from ordinary means, voluntarily employed, in a not unusual or unexpected 
way, it cannot be called a result effected by accidental means; but that if, in the 
act which precedes the injury, something unforeseen, unexpected, unusual, occurs 
which produces the injury, then the injury has resulted through accidental 
means.” It will be noted that the court did not say, “if a result is such as 
ordinarily or probably follows from ordinary means,” etc., but simply that if it 
follows from such means; also, that the something unforeseen, unexpected, or 
unusual which makes the happening an accident must occur “in the act which 
precedes the injury.” 

Though there are some irreconcilable decisions, this rule has been generally 
accepted by the federal courts, both in sunstroke cases [Nickman y. N. Y. Life 
Ins. Co., 39 F.(2d) 763 (C. C. A. 6)], and in other cases involving the general 
question of accidental means. Shanberg v. Fidelity & Casualty Co. (C. C. A.) 
158 F. 1,19 L. R. A. (N. S.) 1206; A&tna Life Insurance Co. v. Brand (C. C. A.) 
265 F. 6, 13 A. L. R. 657; Mutual Life Insurance Co. of New York v. Dodge (C. 
C. A.) 11 F.(2d) 486, 59 A. L. R. 1290; Pope v Prudential Insurance Co. of 
America (C. C. A.) 29 F.(2d) 185. It is also the rule of this circuit. In Preferred 
Accident Insurance Co. v. Patterson, 213 F. 595, 597 (C. C. A. 3d), the Circuit 
Court of Appeals said: “We agree that, when a man is injured while doing 
merely what he intends to do, he is not injured by an accident, unless the course 
of his action has been interrupted or deflected by some unforeseen and unin- 
tended happening.” See, also, Maryland Casualty Co. v. Spitz (C. C. A. 3d) 
246 F. 817, L. R. A. 1918C, 1191. 

While I do not think that the bodily reactions which caused and constituted 
the injuries in this case can be said to have been a natural or probable result of 
the insured’s exposure to the sun’s rays, nevertheless the insured’s voluntary act 
was not complicated by any unforeseen, unexpected, or unusual occurrence. I 
therefore conclude that the means effecting the injuries which resulted in the 
insured’s death in this case were not accidental. 

[2, 3] I am also of the opinion that there is no evidence in this case of a 
visible contusion or wound upon the exterior of the body. To hold that a flushed, 
sunburned face is a wound or contusion would be straining language far beyond 
any reasonable meaning which could be assigned to it. It might be just possible 
to bring it under the definition of wound given by the Century Dictionary as 
the meaning of the word in medical jurisprudence and cited by the plaintiff, 
but in insurance policies courts have again and again refused to adopt technical 
definitions and have adhered to the ordinary and popular meanings of words 
used. There is no reason why this rule should not work both ways. Certainly, 
in ordinary parlance “contusion” is almost exactly synonymous with. “bruise, 
and to say that a flushed countenance is a wound would go beyond the limit of 
allowable interpretation. 

I therefore grant the motion for a new trial upon the sole ground that 
under all of the evidence in the case the plaintiff was not.entitled to the ver- 
dict. 
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McKINLEY v. NATIONAL BENEFIT LIFE INS. CO. 6 Div. 948, 
Supreme Court of Alabama. Nov. 5, 1931. 
137 Southern Reporter 450. 
3. INSURANCE. 

Replication not alleging policy provisions obligating insurer to apply insured’s 
accumulated dividends to premiums for extended insurance, held demurrable on 
that objection. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

4, INSURANCE. 

Replication held demurrable for not alleging that insurer was obligated to ap- 
ply accumulated dividends to extend life policy. 

The replication alleged that life policy entitled the insured to parti- 
cipate in future surplus of the company, and that distribution of surplus 
was conditioned for first policy year on payment of premium, but for sec- 
ond and subsequent years was not so conditioned. The replication further 
alleged that dividends were paid and that when the insured failed to pay 
the premium claimed to void the policy, the insurer held sufficient dividends 
to pay the premiums, and thus automatically extend policy for over a year. 
The demurrer to the replication was on the ground that no duty was aver- 
red to rest on the insurer, as shown by the policy, to apply a reserve to ex- 
tend the policy without the payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

7. INSURANCE. 

Replication alleging insurer received small sum as part premium which would 
have extended policy, held not demurrable as contrary to plan for quarterly pre- 
miums. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

8. INSURANCE. ; 

Insurer having pleaded failure to file proof of death, replication alleging estop- 
pel to plead nonliability because of nonpayment of premiums, held not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of life insurance by Mattie McKinley against the National 
Benefit Life Insurance Company. From a judgment of nonsuit, plaintiff appeals. 
Transferred from Court of Appeals. 

Reversed and remanded. 

The complaint alleges that defendant insured the life of assured August 12, 
1926, and that assured died December 16, 1929. 

Pleas 1 and 2 are the general issue. Pleas 3, 4, 5, 6, and 7 allege the lapse of 
the policy sued upon for nonpayment of premiums. Plea 8 reproduces a provision 
of the policy allowing 31 days’ grace for the payment of each premium after the 
first, and stipulating that, if any premium be not paid before the end of such grace 
period, the policy shall be void. It avers that the grace period on assured’s policy 
was from July 6 to August 6, 1929, and that assured or any one for him failing 
> Pay the premium due during such period, the policy became void after August 
, 1929. 

Plea 9 alleges that plaintiff has not made proof of the death of assured as 
required by the policy, and that defendant has not received proof of death of as- 
sured, and would defeat recovery on this account. 


Replication 2 alleges that at the time of the asserted lapse of the policy for 
nonpayment of premium, the policy had been in force and effect for two years 
and nine months, and that there was sufficient reserve value accumulated on the 
policy to keep it in force and effect for a period of over six months from the date 
of the payment of the last premium, during which period assured died. 

Replication 3.is as follows: 


_, Plaintiff further says that the policy sued on gave the insured a right to par- 
ticipate in the future surplus earnings of the Company, by the following provisions 
contained therein: ‘This policy, while in full force and effect, shall participate in the 
future surplus earnings of the participating business of the Company. The propor- 
tion of the divisible surplus accruing on this policy shall be determined by the Com- 
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pany and distributed annually, and not otherwise. The distribution of the surplus 
at the end of the first policy year shall be conditioned on the payment of the pre- 
mium then due, but the distribution at the end of the second and subsequent policy 
years shall not be so conditioned.’ And the plaintiff says that the insured nor any 
one for him were ever paid any dividend by the defendant and that the full amount 
of all premiums that were paid, was paid in cash by the insured and no credit was 
ever allowed on any premium on account of said accrued dividends, and that on the 
failure of the insured to pay the premium due July 6, 1929, there were sufficient di- 
vidends in the hands of the defendant to pay said premiums, in which event the pol- 
icy would have been automatically extended one year and 105 days from the 6th 
day of October, 1929,” 

Replication 5 asserts that, by reason of the accrued dividends in the hands of 
defendant at the time of the alleged lapse of the policy, said policy was paid for 
full three years, and was therefore automatically extended without further payment 
for one year and 105 days from the anniversary of the policy, October 6, 1929. 

Replication 6 alleges that at the time of the asserted lapse defendant had in its 
hands sufficient funds which belonged to assured to pay the quarterly premium then 
alleged to be due, which would have extended the policy in force one year and 105 
days, and beyond the death of assured. 

Replication 7 alleges that the policy was issued September 1, 1926, and that de- 
fendant received $5 from assured as a premium payment which has never been cre- 
dited on the policy as a premium payment or otherwise and which, if applied as a 
payment on premium, is sufficient to extend the policy from July 6, 1929, to August 
9, 1929, and said policy was then extended by reason of the grace period of 31 days 
to September 9, 1929, making the policy in full force and effect for three full years, 
thereby entitling the policy to an automatic extension of one year and 105 days with- 
out further premium payment. 

Replication 8 alleges that defendant denied liability by reason of the lapse of 
the policy for nonpayment of premiums, and thereby estopped itself from now 
a that proof of the death of assured was not furnished it before suit was 

led. 

The following are grounds of the demurrer to replications: 

“X. For that no duty is averred on the defendant as shown by the policy sued 
on to apply a reserve to keep the policy in force and effect, without the payment 
of premiums. 

“XII. For that alleged payment of $5.00 as a premium payment is contrary to 
the plan of payment for quarterly payments as specified in the policy. 

“XIII. For that the policy provided for a quarterly payment plan, and the de- 
fendant could not receive less than a quarterly payment of $13.35.” 

Windham & Countryman, of Birmingham, for appellant. 

McCollough & McCollough, of Birmingham, for appellee. 

Brown, J. 

[1] While some of the defendant’s pleas are not free from demurrable defects, 
they are not subject to the objections stated in the demurrer, which was overruled 
without error. Code 1923, § 9479; Deslandes v. Scales et al., 187 Ala. 25, 65 So. 
393; Southern Indemnity Ass’n v. Hoffman, 16 Ala. App. 274, 77 So. 424. 

[2] The statute authorizes the defendant to “plead more pleas than one without 
unnecessary repetition; and, if he does not rely solely on a denial of the plaintiff's 
cause of action, must plead specially the matter of defense.” Code 1923, § 9470. 
And inconsistency in the defenses set up in the several pleas does not render them 
demurrable, nor does the fact of repetition render any of the pleas subject to de- 
murrer. Ex parte Cowart, 201 Ala. 55, 77 So. 349. 

[3] Plaintiff’s replication 2 was subject to some of the grounds of demurrer. 
To be good, the replication should have set out the provisions of the policy contract 
entitling the insured to accumulated dividends, and the obligation of the insurer to 
apply the dividends to premiums for extended insurance. 


[4] Replication 3 is subject to the objection that it does not show that the in- 
surer was under any obligation to apply accumulated dividends in payment of pre- 
miums to extend the policy, and was subject to the objection stated in the 10th 
ground of demurrer. 


[5, 6] Replications 5 and 6 are mere legal conclusions unsupported by averred 
facts. 
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[7] Replication 7 is subject to demurrable defects, but is not subject to the 
grounds stated in the demurrer, and no other grounds can be considered. Code 
1923, § 9479. 

8] Replication 8 was good as to plea 9, and the court erred in sustaining the 
demurrer to this replication. . 

[9] It is urged by appellee that this error should not work a reversal of the 
judgment because the defendant’s other pleas were good. The answer to this con- 
tention is that said pleas have neither been proved nor confessed on the record. 

For the errors pointed out, the judgment is reversed. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


MUTUAL SAV. LIFE INS. CO. v. ALSUP. 7 Div. 61. 
Supreme Court of Alabama. Oct. 15, 1931. 
Rehearing Granted Dec. 17, 1931. 
Further Rehearing Denied Jan. 21, 1932. 
138 Southern Reporter 824. 
2. INSURANCE. 

Insurer had burden of proving that insured was not in sound health when 
life policy was issued or contracted fatal disease within 15 days thereafter to 
avoid policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


On Rehearing. 
3. INSURANCE. 
Evidence whether insured, who died thereof, had tuberculosis when life policy 
was issued, or developed it within 15 days thereafter so as to defeat recovery, 
held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 
4, INSURANCE. 


Instruction confining defense of fraudulent representation as to insured’s 
tuberculosis to insured’s fraud held error; there being proof that beneficiary pro- 
cured policy with knowledge that insured had tuberculosis and paid premiums. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

5. INSURANCE. 

That agent has authority to solicit insurance and collect premiums does not 
authorize him to waive conditions providing for forfeiture for fraud and mis- 
representations in procuring policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Action on a policy of life insuranee by Mary Alsup against the Mutual Sav- 
ings Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals, under section 7326, Code 1923. 

Reversed and remanded on rehearing. 


The original complaint claims the sum of $420 “due on a policy whereby 
the defendant on the 15th day of October, 1928 insured the life of Charles 
Johnson, who died on the 15th day of September, 1929,” etc. 

Thereafter the plaintiff, over objection of defendant, was allowed to amend 
the complaint by striking out of each count the words “15th day of October,” 
and substituting therefor the words “22nd day of October,” and averring “that 
the policy so described is the same policy sued upon and referred to in the 
original complaint.” 

“The following charges were given at plaintiff's request: 

“1. The court charges the jury if after the policy was delivered and before 
the death of the insured, Charlie Johnson, the agents or officers of defendant 
continued to receive premiums on said policy knowing that Charlie Johnson had 
been afflicted with tuberculosis at the time of or before the making of the appli- 
cation, then the defendant can not now be heard to plead fraud on the part of 
Charlie Johnson to defeat said policy, but has waived said defense.’ 

“2. The court charges the jury that only the fraudulent act of Charlie 
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Johnson can be considered in passing upon the defense of fraudulent representa- 
tion as to his having tubercylosis at the time of making the application for the 
insurance and any knowledge on the part of Mary Alsup as to his affliction with 
tuberculosis cannot be pleaded in defense to this action.’ ”’ 

Inzer, Inzer & Davis, of Gadsden, and Melvin Hutson, of Decatur, for ap- 
pellant. 

E. O. McCord & Son, of Gadsden, for appellee. 

ANpbERSON, C. J. 

[1] The trial court did not err in permitting the amendment of the complaint 
It merely changed the date of the policy, did not change the amount, and ex- 
pressly stated that it was the same policy. There may be some little evidence that 
there was another policy between the same parties, which is most doubtful, but 
it was of a different character and much less amount. 

[2] While the pleading in this case is short and by consent, we gather 
from the record that the only defense relied upon was fraud in the procurement 
of the policy because the condition of the insured’s health, at the time of th 
issuance of same, had been falsely stated. As to this, we find no statement in 
the application or otherwise, but the policy contract provides that the insured 
must be in sound health and alive when the policy is delivered, and must not die 
from existing disease; that is, death must result from disease contracted mor 
than fifteen days after the issuance of the policy. The burden of proof was upon 
the defendant to prove these facts, or either of them. While the proof shows 
that the insured died of tuberculosis, it utterly fails to show that he was not in 
sound health when the policy was issued or that the fatal disease was contracted 
within fifteen days thereafter. The policy was issued October 22, 1928, the insured 


died in September, 1929. Dr. Coffey attended the deceased the first time, April 
1, 1929, and said: “He had tuberculosis at that time, but not so far advanced. 
I could not tell how far advanced, but the best of my memory from the time 
he was taken sick and the history I got of the case it was just about a month.” 
This would indicate that the disease was contracted or developed about the Ist 
of March, 1929, at least four months after the policy was issued. At any rate, the 
defendant has utterly failed to show that the insured had tuberculosis when the 
policy was issued or that it developed within fifteen days thereafter. 

As we view this case, the trial court could have correctly given the affirmative 
charge for the plaintiff, upon this issue, and the rulings complained of, if error, 
were without injury. 

The judgment of the circuit court is affirmed. 

Affirmed 

Thomas, Brown, and Foster, JJ., concur. 


On Rehearing. 

Anderson, C a , tf 

[3] Our attention has been called to an excerpt from the answer of this 
plaintiff made in another case before this policy was issued and which was intro- 
duced as evidence in this case that the insured was afflicted with tuberculosis, 
unable to support himself, and that she went into his home and cared for and 
nursed him. This, of course, created a conflict with the quoted evidence of the 
physician, and we were in error in holding that the plaintiff was entitled ti 
affirmative instructions on this issue and which makes it necessary tor us to 
consider other questions pretermitted upon the original consideration of this case 

[4] The trial court erred in giving, at the request of the plaintiff, the charge 
which we mark 2 on page 40 of the record. It confines, as a defense, the fraud 
of the insured alone when there was proof that the plaintiff, the beneficiary, pro- 
cured the policy and paid the premiums with the knowledge that the insured had 
tuberculosis when the insurance was procured. 


[5] The trial court could have well refused the plaintiff's charge 1, as om 
was no proof that the agent or agents of the defendant who collected or —— 
the premiums had any knowledge that the insured had tuberculosis when the 
policy was issued. As to whether there was reversible error in giving same we 
are at some disadvantage in determining, as the policy contract refers a -) 
application as a part of the transaction and which we do not find in the recor 
The mere fact, however, that an agent kas authority to solicit insurance anc 





Life] Sovereign Camp W. O. W. v. Clark 645 


collect the premiums does not without more give him authority to waive con- 
ditions of forfeiture as for fraud and misrepresentations in the procurement of 
the policy. Queen Insurance Co. v. Young, 8 Ala. 424, 2 So. 116, 11 Am. St. 
Rep. 51; North Carolina Mut. Life Ins. Co. v. Kerley, 215 Ala. 100, 109 So. 755. 
The motion for rehearing is granted, the judgment of affirmance is set aside, 
and the cause is reversed and remanded. 
Thomas, Brown, and Foster, JJ., concur. 


9 Jd 


SOVEREIGN CAMP, W. O. W., v. CLARK. No. 2316. 
Supreme Court of Arkansas. Dec. 21, 1931. 
44 Southwestern Reporter (2d) 336. 
1, INSURANCE. 
A beneficiary who murders the assured cannot recover. 
(For other cases, see Insurance, Dec. Dig. § 448.) 
2. INSURANCE. 

Provision of fraternal benefit by-law, that policy should be void if beneficiary 
killed assured, held not contrary to public policy, enabling heirs of beneficiary whe 
murdered assured to recover thereon (Comp. St. Neb. 1929, § 44-1207; Crawford 
& Moses’ Dig. §§ 6068, 6076). 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Appeal from, Circuit Court, Chicot County; P. Henry, Judge. 

Action by D. §. Clark, administrator, against the Sovereign Camp, Woodmen 
of the World. From a judgment for plaintiff, defendant appeals. 

Reversed. 

De E. Bradshaw, of Omaha, Neb., O. C. Burnside, of Lake Village, and 
W. G. Streett, of Eudora, for appellant. 

J. R. Parker, of Lake Village, for appellee. 

MEHAFFEY, J. 

In February, 1926, the appellant, the Sovereign Camp of the Woodmen of 
the World, issued to Robert E. Ferris a certificate and policy of insurance for 


the sum of $2,000 and $100 for monument. Fannie E. Ferris, the wife of said 
Robert E. Ferris, was the sole beneficiary. 
On October 14, 1930, Fannie E. Ferris, the beneficiary, shot and killed the 


insured, Robert E. Ferris, and in a few minutes thereafter committed suicide. 

D. S. Clark was appointed administrator of the estate of Robert E. Ferris, 
deceased, and began this action to recover $2,100 with 12 per cent. ‘damages and 
attorney’s fees. The appellant had denied liability. 

The case was tried before the circuit judge sitting as a jury on an agreed 
statement of facts, which is as follows: 

“First. That on October 14, 1930, Fannie E. Ferris, wife of Robert E. Ferris, 
and sole beneficiary named in the certificate or policy of insurance sued on 
herein, intentionally killed the said Robert E. Ferris by shooting him, the said 
Robert E. Ferris, in the back, while the said Robert E. Ferris was talking over 
the telephone, and very shortly thereafter committed suicide by shooting herself 
with the same gun as she used in the murder of her said husband. 

“Second. That at the time the said Robert E. Ferris was murdered as afore- 
said by the said Fannie E. Ferris, he, the said Robert E. Ferris, was a member 
of and in good standing in the defendant society. ; 

“Third. That shortly after the death of the said Robert E. Ferris, as afore- 
said, J. R. Parker, the attorney for plaintiff, wrote the defendant, advising it of 
the murder Of said Robert E. Ferris by the said Fannie E. Ferris, whereupon said 
defendant denied in writing all liability under the policy or certificate sued on 
herein, and refused to erect the monument as called for by the monument rider, 
and thereby waived the furnishing of proof of death of the said Robert E. Ferris. 

“Fourth. That D. S. Clark is and was at the time of the bringing of this 
suit the duly appointed, qualified and acting administrator of the estate of Robert 
E. Ferris, deceased. ed 

“Fifth. That the defendant is what is known as a fraternal benefit association, 
has a lodge system, a ritualistic form of work, and a representative form of 
government, and has no capital stock and transacts its business without profit and 
for the sole benefit of its members and their beneficiaries. 
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“Sixth. That a photostatic copy of the original application, signed by the 
said Robert E. Ferris, upon which the policy or certificate sued on herein was 
issued, may be used in evidence in lieu of the original of said certificate. 

“Seventh. That at the time said application was made by the said Robert E. 
Ferris for membership in defendant society, and at the time the policy or certifi- 
cate sued on herein was issued and delivered, the constitution, laws and by-laws 
of the defendant, among other things, provided: 

“*The following conditions shall apply to every beneficiary certificate, and 
shall be binding on both the member and the beneficiary: * * * If the mem- 
ber holding this certificate * * * should die in consequence of a duel; or from 
the direct result of the drinking of intoxicating liquors; or while engaged in war 
except in defense of the United States of America; or by his own hand or act, 
whether sane or insane, or by the hands of the beneficiary or beneficiaries, 
whether sane or insane, except by accident on the part of the beneficiary * * * 
the certificate shall be null and void and of no effect, and all moneys which shall 
have been paid and all rights and benefits which have accrued on account of the 
certificate shall be absolutely forfeited without notice or service.’ 

“That at the time of the murder of the said Robert E. Ferris by the said 
Fannie E. Ferris, as aforesaid, the constitution, laws, and by-laws of defendant, 
among other things, provided: 

“*The following conditions shall apply to every beneficiary certificate, and 
shall be binding on both the member and the beneficiary; * * * If the mem- 
ber holding this certificate * * * should die in consequence of a duel; or from 
the direct result of the drinking of intoxicating liquors; or while engaged in 
war, except in defense of the United States of America; or by his own hand 
or act, whether sane or insane; or by the hands of the beneficiary or beneficiaries 
or any of them, whether sane or insane, except by accident on the part of the 
beneficiary; or from wounds intentionally inflicted by the beneficiary or bene- 
ficiaries, or any of them, * * * the certificate shall be null and void and of 
no effect, and all moneys which have been paid and all rights and benefits which 
have accrued on account of the certificate shall be absolutely forfeited without 
notice or service.’ 

“Eighth. That the statutes of Nebraska, under which defendant is incorporated, 
provide: 

“*That payment of death benefits shall only be made to the wife, husband, 
families, heirs, blood relations, affianced husband, affianced wife, father-in-law, 
mother-in-law, son-in-law, daughter-in-law, brother-in-law, sister-in-law,  step- 
father, step-mother, step-children, step-brother, step-sister, children by legal adop- 
tion or a person or persons dependent upon the member, or under certain cir- 
cumstances to an incorporated charitable institution or a person entering into a 
contract to support the member.’ [See Comp. St. Neb. 1929, § 44-1207.] 


“Ninth. That the heirs of Robert E. Ferris, deceased, consist of his several 
brothers and sisters.” 


The appellant is a fraternal benefit society as described by section 6068 ot 


C. & M. Digest. Section 6076 of C. & M. Digest provides, among other things: 
“The certificate, the charter or articles of incorporation or, if a voluntary asso- 
ciation, the articles of the association, the constitution and laws of the society and 
the application for membership and medical examination, signed by the applicant, 
and all amendments to each thereof shall constitute the agreement between the 
society and the member, * * * and any changes, additions or amendments to said 
charter or articles of incorporation, or articles of association, if a voluntary 
association, constitution or laws duly made or enacted subsequent to the issuance 
of the benefit certificate shall bind the member and his beneficiaries, and shall 
govern and control the agreement in all respects the same as though such changes, 
additions or amendments had been made prior to and were in force at the time 
of the application for membership.” 

One of the provisions in the contract is that if the insured shall die by the 
hands of the beneficiary, whether sane or insane, except by accident on the part 
of the beneficiary, the certificate shall be null and void. The only question for our 
consideration in this case is whether that provision in the contract making the 
policy void if the insured is killed by the beneficiary is valid. 
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The appellee earnestly argues that the provision is immoral, base, revolting, and 
non-enforceable, and that it is contrary to public policy. He calls attention to 
numerous authorities to the effect that contracts against public policy are not 
enforceable. In this he is correct, but the question whether a contract is against 
public policy must be determined by its purpose and tendency. No one can 
lawfully do that which has a tendency to be injurious to the public welfare. 
There is no contention that the provision in the contract here involved is injurious 
to the public welfare or that it violates any statute. 

If the beneficiary in a policy had killed the insured, he could not recover. It 
would be against public policy for him to recover. No one can recover on a 
contract that is either against public policy or that is illegal, but the fact that the 
beneficiary who murders the insured cannot recover does not mean that the benefit 
society would not have the right to make a contract which would make the policy 
yoid if the beneficiary killed the insured. 

The statute in Arkansas expressly authorizes fraternal benefit societies like 
the appellant to make contracts with their members. The appellant has no capital 
stock, transacts its business without profit for the sole benefit of its members. 
Therefore, if a policy is void, this is a benefit, not to the organization, but to 
all of the members, and we know of no law that prohibits fraternal benefit 
societies from making contracts of this kind. 

The society is expressly authorized by statutes, not only to make contracts 
with its members, but it is authorized from time to time to change its constitution 
and by-laws, and the statute provides that the constituion and by-laws so changed 
shall be as binding on the member as if they had been in force at the time the 
contract was made. 

This court said: “The willful, unlawful, and felonious killing of the assured 
by the person named as beneficiary in a life policy forfeits all rights of such 
person therein. It is unnecessary that there should be an express exception in 
the contract of insurance forbidding a recovery in favor of such person in such 
event. On considerations of public policy the death of the insured intentionally 
caused by the beneficiary of the policy is an excepted risk so far as the person 
thus causing the death is concerned.” Metropolitan Life Ins. Co. v. Shane, 98 
Ark. 132, 135 S. W. 836, 839. 

The doctrine announced in the above case has been uniformly followed by 
this court since that time. 

|1, 2] It is therefore the settled doctrine in this state that a beneficiary who 
murders the assured cannot recover. If that was all the provision there was in 
the benefit certificate, it would not avoid the policy, but recovery could be had 
by the estate of the assured. But this policy provides that if the beneficiary kills 
the assured, the policy shall be void, and no recovery can be had. It is conceded 
that no recovery can be had unless this provision of the contract is contrary to 
public policy. 

The Colorado court quoted with approval the following from the Supreme 
Court of Indiana (Northwestern Mut. Life Ins. Co. v. Hazelett, 105 Ind. 212, 4 
N. E. 582, 55 Am. Rep. 192): “While forfeitures are never favored, yet if, upon 
a reasonable construction it appears that the parties contracted for a forfeiture 
upon certain conditions, it only remains for the courts to enforce the contract as 
the parties have made it. It is neither unlawful nor against public policy for a 
contract of life insurance to stipulate that upon certain conditions or contingencies 
the policy should become void.” Grand Circle, Women of Woodcraft, v. Rausch, 
24 Colo. App. 304, 134 P. 141, 143. 

This court said: 

“The application for membership in appellant order and the certificate issued 
thereon both expressly refer to the laws, rules, and regulations of appellant and 
make the certificate null and void if the holder thereof fails to comply with 
such laws, rulés, and regulations. 

“It is well settled by our own cases as well as the authorities generally that 
the constitution and laws of a mutual benefit fraternal society, such as that of 
appellant, form the basis of and constitute a part of the contract of insurance. 
This contract measures the obligations of the members and the liability of the 
association or governing body.” Sovereign Camp W. O. W. v. Newsom, 142 
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Ark. 132, 219 S. W. 759, 762, 14 A. L. R. 903; Sovereign Camp of W. O. W. y. 
Barnes, 154 Ark. 486, 243 S. W. 55; Greer v. Supreme Tribe of Ben Hur, 
Mo. App. 336, 190 S. W. 72; Griffith v. Mutual Protective League, 200 Mo. : 
87, 205 S. W. 286; Markland v. Modern Woodmen of America (Mo. App.) 2 
S. W. 921; McDade v. Mystic Workers of the World, 196 Iowa, 857, 195 N. W. 
603. 

The last three or four eases cited above hold not only that both parties are 
bound by the contract they make, but that a contract like the one here involved 
is not a violation of the statute and is not against public policy. 

The law making power could prohibit the making of contracts like the one 
here involved, and could provide that in a case like the one at bar there might be 
a recovery by the estate of the assured, but that is a question for the Legislature 
and not the courts. The provision of the contract here involved does not violate 
any statute, and is not contrary to public policy. 

The judgment is therefore reversed, and the cause dismissed. 


VIERRA v. NEW YORK LIFE INS. CO. Civ. 4194. 
District Court of Appeal, Third District, California. Dec. 22, 1931. 
6 Pacific Reporter (2d) 349. 
1. INSURANCE. 


In action on life policy, complainant held to contain sufficient allegation of per- 
formance by insured of provisions for making insurance effective from time of ap- 
plication. ; 

Plaintiff alleged the execution of the application and that deceased 
complied with and fulfilled requirements in provision thereof for the pur- 
pose of making said insurance effective from the date of the application. 
This was a sufficient allegation of performance; it not being incumbent on 
plaintiff to allege in detail wherein each requirement had been performed. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

3. INSURANCE. , 

Notwithstanding limitations in life policy on agent’s authority to bind company 
by waiving conditions therein, such conditions may be waived by some agents. 

Under some circumstances, such conditions in policy will be deemed to 
have been waived, notwithstanding the method provided for in the policy 
has not been pursued. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

4. INSURANCE. 


As between insurer and insured, taking note will constitute payment of first 
premium where custom is for agent to be responsible for collection. 

Although agents are forbidden by the insurer to take notes for first 
premiums, the taking of a note will constitute a payment, where the custom 
or common practice is for the agent to take the note in his own name and 
charge it to himself in his account with the company, being responsible for 
its collection. 

(For other cases, see Insurance, Dec. Dig. § 137[4].) 
5. INSURANCE. ; ; . 
Insurer could not be heard to say deceased was not insured from time ot 
plication under facts. 

The facts showed that the applicant understood and was told by the 
agent that he was temporarily insured; that the agent was authorized to act; 
that deceased paid for the insurance; and that the insurance carrier thereby 
waived conditions whose nonperformance was being urged as defense to 
action. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Appeal from Superior Court, Merced County; E. N. Rector, Judge. 

Action by Lena M. Vierra against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Neumiller & Ditz and R. L. Beardslee, all of Stockton, for appellant. 





Life] Vierra v. New York Life Ins. Co. 


C. R. Perrier, of Gustine, for respondent. 

Turtle, Justice pro tem. 

This action was brought to recover upon a policy of life insurance, issued to 
the husband of plaintiff. It was tried before the court, and judgment for the 
amount of the policy, $5,000, was rendered for plaintiff. From the judgment en- 
tered upon the findings, defendant appeals. 

On July 22, 1927, the agent of appellant called upon Frank M. Vierra for the 
purpose of soliciting a policy of life insurance. As a result, an application for or- 
dinary life insurance, in the sum of $5,000, was signed by Vierra. The latter also 
executed and delivered to the agent his promissory note, in favor of the agent, for 
the first year’s premium, in the sum of $187.50, with interest at the rate of ten per 
cent. On this date, Vierra was also examined by the physician of appellant, and he 
was again examined on July 31st. He “passed” this medical examination, and the 
application was forwarded by appellant to its office in New York on July 31st. On 
August 7th, Vierra was taken sick and he consulted his physician, and on the 8th 
he was operated upon. On August 9th a policy of insurance was duly issued by ap- 
pellant in New York, in accordance with said application, and mailed to its Fresno 
agency. On August 11th, Vierra died, and on August 15th the policy was returned 
to the New York office of appellant. The foregoing is a brief résumé of the undis- 
puted facts in the case. 

[1] The demurrer to the amended complaint was properly overruled. Plaintiff 
alleged the execution of the application and that the deceased complied with and 
fulfilled the requirements in the provision thereof for the purpose of making said 
insurance effective from the date of the application. This was a sufficient allega- 
tion of performance. It was not incumbent upon plaintiff to allege in detail wherein 
he had performed each requirement. 

{2} The motion to strike out portions of the complaint was properly denied. 
The portion sought to be eliminated alleged that the agent stated to applicant that 
the insurance would be effective immediately. This was not an attempt to vary the 
terms of a written instrument by parol. It is merely setting up a waiver or estop- 
pel upon the part of appellant to enforce certain conditions in the application. “It 
has been held that the parol waiver of a condition in a policy is good notwithstand- 
ing a provision in such policy that nothing but a written agreement, signed by an 
officer of the company, shall have that effect; that such a requirement may be 


waived by parol as an act in pais.” Knarston v. Manhattan Life Ins. Co., 140 Cal 


57, 73 P. 740, 741. 

[he complaint contains no allegations of fraud, but it is alleged that the agent, 
through neglect, inadvertence, or mistake, made certain entries in the application 
which were contrary to his assurance and statement to the insured that the insur- 
ance would be in full force and effect from the date of the application. 

\ppellant makes the contention that certain findings are not supported by the 

ice. We have gone over these, and have selected the following as the only 

ings which merit consideration here: 

“Twenty-first: That the said A. E. Preciado accepted the said note as full pay- 
ment for the first year’s premium on said insurance; and that the said Frank M. 
Vierra paid the first year’s premium on the said life insurance in full.” 

“Twenty-sixth: That the said A. E. Preciado neglected and failed to give to 
the said Frank M. Vierra the receipt referred to and set forth in said application 
blank; and failed and neglected to advise the said Frank M. Vierra that the said 
application form provided that such a receipt should be received by the applicant; 
and failed and neglected to have the said Frank M. Vierra make the declaration of 
payment and receipt, as provided in said application; that the said A. E. Preciado 
did not, due to his inadvertence, neglect or mistake, deliver the said receipt to the 
said Frank M. Vierra; and that the said A. E. Preciado, due to his inadvertance, 
mistake or neglect, did not have the said Frank M. Vierra sign the said declaration.” 
_ “Thirty-second: That the said Frank M. Vierra, under the guidance and direc- 
tion and advice of the said A. E. Preciado, did on his part, in all respects, comply 
with and fulfill, according to the advice and instructions, so received, the require- 
ments of the provisions in the said application form set forth and required by the 
said New York Life Insurance Company, a corporation, for the purpose of making 
said insurance take effect upon the date of the signing of said application. * * *” 

The authority of the agent to act as he did in the premises is unquestioned, 
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being admitted in the answer, and embodied in the findings, as follows: “That the 
said application so made by the said Frank M. Vierra for life insurance to the 
said defendant was made at the solicitation of A. E. Preciado; and that the said 
A. E. Preciado was, at the time of soliciting said insurance from the said Frank 
M. Vierra, to-wit, on and about the said 23rd day of July, 1927, the duly appointed, 
qualified, authorized and acting agent of the said New York Life Insurance Com- 
pany, a corporation, and defendant above named.” 

Appellant does not question the authority of the agent to waive the condi- 
tions of the application. 

Some of the facts which are relied upon by respondent as furnishing a basis 
for waiver and estoppel are embodied in the following findings which are not 
attacked by appellant: 

“Thirteenth: That the said Frank M. Vierra, at the time of making said 
application for life insurance to the said defendant, did ask the said A. E. 
Preciado whether the said insurance, for which the said Frank M. Vierra was 
applying, and before the said Frank M. Vierra signed the application, would 
commence at the time of the signing of the application and whether he, the said 
Frank M. Vierra, would if he signed the same, be insured from the date of the 
signing the application, to-wit, from the said 23rd day of July, 1927. 

“Fourteenth: That the said A. E. Preciado did then and there advise and 
assure the said Frank M. Vierra that he, the said Frank M. Vierra, would be 
fully insured in the sum of Five Thousand Dollars from the date of the signing 
of said application, to-wit, from the said 23rd day of July, 1927; and the said A. 
E. Preciado did further advise and assure the said Frank M. Vierra that if he, 
the said Frank M. Vierra, should die the following day that his wife, the plaintiff 
in this action, would get the money from the said insurance, to-wit, the said sum 
of Five Thousand Dollars, and that the said New York Life Insurance Company, 
a corporation, would pay the said insurance to the said beneficiary.” 

“Twenty-second: That the said A. E. Preciado forwarded the said promis- 
sory note to the said defendant at its office at Fresno, California; and that the 
said note was kept in the files of the said New York Life Insurance Company, a 
corporation, until after the issuance of the said policy of insurance to the said 
Frank M. Vierra, as aforesaid, and after the death of the said Frank M. Vierra.” 

“Twenty-seventh: That the said New York Life Insurance Company, a cor- 
poration, and defendant herein, found that the said Frank M. Vierra was, at 
the time of making the said application for insurance, to-wit, on the said 23rd 
day of July, 1927, insurable and entitled under the Company’s rules and standards 
to insurance, on the plan and for the amount applied for in Questions 2 and 3 of 
said application form. 

“Twenty-Eighth: That the New York Life Insurance Company, a corpor- 
ation, holds its agents personally liable for the payment of notes taken for the 
first vear’s premium on insurance.” 

In addition, there is evidence to support the finding that the agent knew 
that the decedent could neither read nor write. There is also evidence from 
which the court could infer that the conditions in the policy in respect to the 
giving of a receipt and the signing of a declaration to that effect by the appli- 
cant were not complied with on account of the neglect and mistake of the agent. 
The finding to that effect (twenty-sixth) is supported by the evidence. There is 
also evidence to support the finding (thirty-second) that the applicant did all in 
his power to make the insurance effective from the date of the application. 

Our conclusion is that there is ample evidence in the record to support the 
questioned findings. 


The portion of the application which contains the conditions in question 1s 
as follows: 


“It is mutually agreed as follows: 


“1. That the insurance hereby applied for shall not take effect unless and 
until the policy is delivered and received by the applicant and the first premium 
thereon paid in full during his lifetime, and then only if the applicant has not 
consulted or been treated by any physician since his medical examination; pro- 
vided, however, that if the applicant, at the time of making this application, 
pays the agent in cash the full amount of the first premium for the insurance 
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applied for in questions 2 and 3 and so declares in this application and receives 


from the agent a receipt therefor on the receipt form which is attached hereto, 
and if the Company, after medical examination and investigation, shall be satis- 
fied that the applicant was, at the time of making this application, insurable and 
entitled under the Company’s rules and standards to the insurance, on the plan 
and for the amount applied for in questions 2 and 3, at the Company’s published 
premium rate corresponding to the applicant’s age, then said insurance shall 
take effect and be in force under and subject to the provisions of the policy 
applied for from and after the time this application is made, whether the policy 
be delivered to and received by the applicant or not.” 

[3-5] As pointed out by appellant, the conditions which would entitle the 
insured to temporary insurance are three in number, to wit: The first year’s 
premium must be paid in cash; the applicant must so declare in writing on a 
form attached to the application; and the agent must execute a certain “receipt 
form,” covering the premium. All of these forms were attached to, and con- 
stituted a part of, the application. 


The evidence shows that the premium was paid by the giving of a note in 
favor of the agent, covering the first year’s premium and bearing interest at the 
rate of 10 per cent. per annum. The evidence further shows, from the original 
application admitted, that the applicant did not sign the receipt form, nor did 
the agent execute his receipt for the premium. 

Was the applicant absolutely bound and concluded by these conditions, or 
can it be shown by parol evidence that they were waived? This is the crucial 


point in the case, and it is raised directly by objections to parol evidence showing 
such waiver. If the position of respondent is sustained, then the applicant was 
temporarily insured, irrespective of whether the policy was ever delivered or re- 
ceived by the applicant. See terms of application quoted supra. 

Upon this point, appellant makes the following contention: “The applica- 
tion was made the basis of the action, defines and confines the authority of the 
soliciting agent, and applicant was bound by the terms thereof.” This is not a 


correct statement of the law as laid down by the courts of this state. The 
authorities cited by appellant do not justify this contention. He quotes at length 
from Sharman vy. Continental Ins. Co., 167 Cal. 117, 138 P. 708, 711, 52 L. R. A. 
(N. S.) 670. That case turned upon the authority of the alleged agent of the 
insurance company. The record showed that the party who wrote the policy 
was never actually the agent of the company. It was held that as ostensible 
agent he had no authority to waive conditions in the policy; but the court goes 
on to say: “Provisions in policies limiting the authority of agents to bind the 
company by waiver of conditions therein have been the frequent subject of con- 
sideration by the courts. It is held with practical unanimity that, notwithstand- 
ing such limitations upon the authority of these agents, conditions in policies 
may be waived by some agents of the company, and under some circumstances 
will be deemed to have been waived notwithstanding the method provided for 
in the policy has not been pursued.” The case of Knarston vy. Manhattan Life 
Ins. Co., 140 Cal. 57, 73 P. 740, is also authority for this rule. 


The foregoing appears to be the rule in this state. The question narrows 
down to the authority of the agent. If he has such authority, he may waive 
written restrictions, either in the application or the policy. “The rule most liberal 
to the insured and the one which, perhaps, has the support of the weight of 
authority at the present day, is that against making restrictions in an insurance 
policy upon an agent’s authority conclusive upon the insured, and which permits 
the company, or any agent with general or unlimited powers; or clothed with 
actual or apparent authority, to waive, either orally or in writing, or by his 
acts and conduct, any written or printed condition in the policy, notwithstanding 
such restrictions; and this, in many instances, though the policy provides that a 
distinct specific agreement shall be indorsed thereon, or otherwise prescribes a 
particular mode of waiver, or that cnly certain persons can waive, since, if the 
agent may waive. the restrictions in the first case, he may in the latter.” Cyc. 
of Insurance Law, [Couch] vol. 2 § 522e. Authorities from some thirty-three 
states, including California, are cited in support of this rule. 

No contention is made by appellant that the agent had no power to waive 
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the said conditions. It relies solely upon the rule that, since the conditions 
appear in the application, they could not be waived. “While, as a general rule, 
a party to a contract * * * will not be permitted to urge that he did not read 
it before he affixed his signature thereto, and that he was ignorant of its con- 
tents, and supposed them to conform to what he had agreed with or represented 
to the adverse party or his agent, the application of this rule has been almost 
uniformly denied when sought to be applied to the business of insurance as it 
is conducted in the United States.” Note 9 Am. St. Rep. 232, citing numerous 
cases, including Menk v. Home Insurance Co., 76 Cal. 50, 14 P. 837, 18 P. 117, 
9 Am. St. Rep. 158. 

Much stress is laid by appellant upon the failure of the applicant to pay the 
first year’s premium in cash. After an examination of the authorities bearing 
upon this » Hn Ge we are satisfied with the rule laid down by Joyce on In- 
surance, volume 3, § 1202a: “As between insurer and insured, although agents 
are forbidden by the insurer to take notes for first premiums, the taking of a 
note will constitute a payment thereof, where the custom or common practice 
is for the agent to take the note in his own name and charge it to himself in 
his account with the company, being responsible for its collections.” 

That a note may be considered equivalent to, or received in lieu of, cash, is 
the statement of the same author in section 1202d. The failure to comply with 
this condition cannot therefore relieve appellant in this case. Especially is that 
true where the note bears interest from the date of the application. Why take 
a note bearing interest at ten per cent. from the date of the application, if the 
insured was not protected from that date? Why receive the note at the main 
office of appellant and issue a policy thereon, when the rules governing agents, 
admitted in evidence, forbid the taking of a note for the first year’s premium? 
The policy would have been delivered, the testimony shows, except for the death 
cf Vierra. 

The salient facts remain: That the applicant understood and was told by 
the agent that he was temporarily insured; that the agent was authorized to so 
act; and that deceased paid for the insurance; and the insurance carrier will not 
be heard to say that deceased was not temporarily insured. 

We therefore conclude that appellant waived the conditions, whose non- 
performance is urged as a defense to this action. 

Other points are urged by appellant. Most of them are disposed of in con- 
cidering the foregoing questions, and the remainder are without merit. 

The judgment of the trial court is both legal and just, and accordingly it is 
affirmed. 

We concur: Preston, P. J.; Plummer, J. 


ANDREW v. BANKERS’ LIFE CO. et al. No. 40709. 
Supreme Court of Iowa. Jan. 12, 1932. 
240 Northwestern Reporter 215. 
1. INSURANCE. 

Assignment of life policy as collateral security, signed by insured’s wife as 
beneficiary, held valid for full amount due at time of insured’s death, where in- 
debtedness exceeded amount of policy (Code 1927, § 9451). 

The evidence showed that the right to assign was granted insured 
by the policy, and that the assignment in question was recognized as valid 

by the insurance company during insured’s lifetime, and that the bene- 

ficiary acquiesced therein and made no claim of its invalidity nor of fail- 

ure of consideration as to her during insured’s lifetime. 

(For other cases, see Dec. Dig. § 222.) 

2. INSURANCE. 

Beneficiary cannot interfere with insured’s change of beneficiary under power 
reserved in policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. ; 

Beneficiary who voluntarily signed assignment of husband’s life policy as 
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ieteeel security held estopped from denying assignee’s right to proceeds after 
s death. 


(Fi r other cases, see Dec. Dig. § 222.) 

\ppeal from District Court, Hancock County; C. H. Kelley, Judge. 

\ction in equity by the plaintiff-receiver of an insolvent bank to recover the 
proceeds of a life insurance policy issued by the Bankers’ Life Company of Des 
Moines, Iowa, in which policy Mattie E. Beers, wife of the insured, is the de- 
ienated beneficiary. Plaintiff predicates its claim under an assignment executed 
to the Corwith Savings Bank by the insured, F. A. Beers, and Mattie E. Beers, 
the beneficiary. The defendant insurance company admitted liability in a fixed 
amount ($5,099.29), which was the face value of the policy ($6,000), less the cash 
loan made by the company to the insured, and prayed that the trial court deter- 
mine to whom the said sum is payable, and that the life insurance company be re- 
leased from all further liability under said policy of insurance. Subsequently, 
the defendant insurance company paid into the hands of the clerk of the district 
court the amount of the admitted liability to be paid to the winning party in this 
action. Judgment in favor of the receiver, and a decree was entered against the 
defendant beneficiary adjudging that she had no further rights, liens, title, or in- 
terst in and to said policy or the proceeds thereof. The beneficiary, Mattie E. 
Beers, appeals. 

\firmed. 

Raymond N. Klass, E. A. Johnson, and Perrine & Keyes, all of Cedar Rapids, 

appellant Mattie E. Beers. 

Frank W. Senneff, of Britt, for appellee. 

De Graff, J. 


The Bankers’ Life Company of Des Moines, Lowa, issued to one Fred A. 
Beers an ordinary old line legal reserve life insurance policy, with the right 
reserved to the insured to change the designated beneficiary, who was his wife, 
Mattie E. Beers, defendant-appellant herein. Prior to the death of the insured, 
Fred A. Beers, which occurred March 12, 1930, he assigned in writing, subject to 
the terms and provision of the policy, his right, title, and interest therein to the 


Corwith Savings Bank, as collateral security for an indebtedness owing to said 
bank. The bank became insolvent, and closed its doors in April, 1930. The 
plaintiff-receiver, L. A. Andrew, state superintendent of banking, commenced the 
instant action to recover the proceeds of said policy under the said assignment, 
executed March 13, 1923. Mattie E. Beers, the designated beneficiary in said 
policy, signed jointly with the insured the assignment in question. Subsequently to 
the said assignment, the insured, Fred FE. Beers, died, leaving his wife, the 
beneficiary, surviving him. The indebtedness owing to the Corwith Bank by the 
ed and the beneficiary, respectively, was evidenced by a promissory note 
| both the insured and the beneficiary. 
We first inquire, What are the rights and privileges granted to the insured 
under the policy in question? They are: (1) The right to change the designated 
eneficiary. (This was not exercised.) (2) The right to cash in or borrow 
the insurance company on the policy. (The insured did borrow from the 
nce company the loan value. No question arises here of the right of the 
company to deduct the amount of the loan from the proceeds due on the policy 
upon the death of the insured.) (3) The right to take paid up or extended 
i ‘ec. (This privilege was not exercised.) (4) The right to have the estate of 
insured substituted automatically as beneficiary upon the predecease of the bene- 
(This did not happen.) (5) The right to disability benefits. (We are not con- 
with this right, as it was excluded by the express terms of the assignment.) 
(6) The right to lapse the policy entirely for non-payment of premium. (The pre- 
miums were paid when due by the assignee bank after the date of the assignment to 
the de ith of the insured.) (7) The right to assign the interest therein. (This right 
was exercised by the insured, and the beneficiary joined the insured therein.) 
1] The real question in the case at bar is: What was the legal effect of the 
assignment of this policy signed by both the insured and the beneficiary? 


red 


beneficiary, Mattie E. Beers, had the right to assign in equity her interest, 
whether inchoate, contingent, or expectant, during the lifetime of her husband, 
he insured, and, upon his death, such an assignment became effective. Her inter- 
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est at the time that she joined in the assignment to the creditor bank was in fact 
an expectancy. The assignment was made by her in good faith for an adequate 
consideration and without fraud. The instant policy became a pledge, as there 
can be no question under the evidence that it constituted collateral security for 
the payment of the promissory note signed jointly by the insured and the bene- 
ficiary. The indebtedness to the bank was not discharged or released at the time 
the insured died. 

The instant contract of insurance was for the benefit of the beneficiary, 
provided that the insured did not change the designated beneficiary. The bene- 
ficiary is not a party to the contract in the sense that the beneficiary can interfere 
with the reserved right of the insured to change the beneficiary. The assignment 
in question did not per se change the designated beneficiary. This is conceded 
by the appellee-receiver and the appellant, and is the quite universal rule. 


This court has held that upon a valuable consideration a prospective heir may 
assign his prospective right in his ancestor’s estate. The heir has no vested 
interest in said estate, but his assignment for value is recognized in equity. 
Gannon v. Graham (Iowa) 231 N. W. 675, 73 A. L. R.-1050. The instant case is 
bottomed on the theory of an equitable estoppel. The beneficiary, Mattie E. Beers, 
entertained the expectation that she ultimately would receive the proceeds of the 
policy upon the death of the insured husband. She assigned this expectancy to the 
appellee bank merely by way of security. The assignment, as collateral, was an 
executory agreement. There were only two persons who could possibly have 
been the owners or who had any interest in the instant policy at the time of 
the assignment. They were the beneficiary and the insured, and, as pointed out, 
both joined in the assignment. The assignment operated, at least in equity, as 
an agreement to assign, but here it is not necessary to go this far, since the two 
persons who had any possible right in the policy jointly assigned to the bank, and 
thereby set over all of the property right to the assignee bank. See 37 C. J. 422. 

It may not be questioned that the assignment executed by the insured and 
the beneficiary was given to the Corwith Bank, as collateral security for the 
indebtedness then owing by them, and it not only covered what was then owing, 
but what might be owing, to said bank by either of them at any time thereafter, 
and due at the time of the death of the insured. It was stipulated by the parties 
in open court that the sum total of the indebtedness to the Corwith Bank was in 
excess of the amount due under the terms of the policy at the time of the death 
of the insured. It is also shown that the assignment in question was recognized 
as valid by the insurance company during the lifetime of the insured, Fred A. 
Beers, and that the defendant Mattie E. Beers acquiesced therein and made no 
claim of its invalidity, nor of failure of consideration as to her during the 
lifetime of Fred A. Beers. In fact, we find that the assignment of said policy 
was for a valuable consideration running to both the insured and the beneficiary, 
and it was therefore valid for the full amount due under said policy at the time of 
the death of the insured, Fred A. Beers. In view of this finding, we are not 
inclined to enter upon a detailed discussion as to the law governing insurance 
contracts, nor do we deem it necessary to quote the decisions of this court govern- 
ing life insurance contracts. 


[2] The appellant, Mattie E. Beers, relies upon certain decisions of this court, 
but they may be differentiated on the facts from the instant case. See Hicks v. 
Northwestern Mutual Life Ins. Co., 166 Iowa, 532, 147 N. W. 883, L. R. A. 1915A, 
872: Townsend vy. Fidelity & Cas. Co., 163 Iowa, 713, 144 N. W. 574, L. R. A. 
1915A, 109. It is hornbook law that, in so far as the beneficiary’s power to 
interfere with a change of the. beneficiary when the power it reserved in the 
contract to the insured, the beneficiary has none. See Townsend v. Fidelity & Cas 
Co., supra. 


The insured, Fred A. Beers, in the instant policy, had the right both expressly 
and impliedly to assign the policy, which carried the proceeds of said policy, 
when due, and especially is this true when the beneficiary named in the policy, for 
a valuable consideration, joined the insured in the said assignment. The said 
assignment reads as follows: 


“Assignment of Policy as Collateral Security. In consideration of One 
Dollar and other valuable consideration the receipt of which is hereby acknowl- 
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edged, we, hereby sell, assign, transfer and set over unto Farmers Savings of 
Corwith, in the State of Iowa, and its executors, administrators and assigns, as 
their interest may appear, all our right, title and interest in and to Policy No. 
452814, issued by the Bankers’ Life Company, excepting rights arising under the 
total disability benefit provisions of said policy, if any, and subject to all the 
terms and conditions in said policy contained. The interest of the assignee in 
the policy hereby assigned is limited to said assignee’s valid pecuniary claim 
against the assignors existing at the time of settlement of the policy, the remainder 
of said policy, if any, being unaffected by this assignment. Witness our hands 
and seals at Corwith, in the State of Iowa, this 13th day of March, 1923. 

“FE. A. Beers, 

“Tnsured. 
“Mattie E. Beers, 


“Beneficiary. 
*R. J. Galloway 


“Armand Tabb” 

“Plaintiff-appellee bottomed its petition on the theory that the Bankers’ Life 
Company held the insurance proceeds in trust for whomsoever was entitled thereto, 
and, since the insurance company disclaimed any interest in the proceeds of the 
policy, except the loan made by it to the insured, the insurance company is not a 
party in interest in this cause. In fact, the Bankers’ Life Company constituted 
the clerk of the district court a stakeholder of the proceeds to be paid upon 
the determination by the court of the party entitled to said proceeds. This meant 
either the assignee bank or Mattie E. Beers, beneficiary. 

[3] Mattie E. Beers is not entitled to the proceeds, for the reason that she is 
estopped, as pleaded, to deny the bank’s right to the proceeds of said contract of 
insurance. Her act in voluntarily signing the assignment in question with the 
insured closes her lips from now claiming the benefits which otherwise would 
come to her. A policy of life insurance, like the one in question, is a chose in 
action, and, under the statute of Iowa, there can be no doubt jof the assignability 


of same. Section 9451, Code 1927. See Farmers’ & Traders’ Bank v. Johnson, 
118 Iowa, 282, loc. cit. 286, 91 N. W. 1074. Regardless of the statute, the right 
to assign was granted to the insured by the policy or contract of insurance. 

Having answered this cause on its merits, the plaintiff-appellee’s motion to 
dismiss the appeal, submitted with the case, is overruled. 

The decree of the trial court was correct, and therefore is affirmed. 

Evans, Faville, Morling, Albert, Grimm, and Kindig, JJ., concur. 


HULT v. HOME LIFE INS. CO. OF NEW YORK. No. 41035. 
Supreme Court of Iowa. Jan. 12, 1932. 
240 Northwestern Reporter 218. 
10. INSURANCE. 
Annuitant had insurable interest in her own life. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 
Appeal from District Court, Polk County; W. G. Bonner, Judge. 
\ction in equity, brought by the plaintiff-appellant, administrator, against 
defendant-appellee, for the rescission and cancellation of certain annuity contracts 
sold by the defendant to Caroline E. Stockslager, deceased. There was a decree 


for the defendant dismissing plaintiff’s petition. The plaintiff appeals. The facts ap- 
pear in the opinion. 


\ firmed. 


- G. Van Auken and Davis, McLaughlin & Hise, all of Des Moines, for 
appellant. 

Henry & Henry, of Des Moines, for appellee. 

Grimm, J. 


The record in this case consists of 1,099 pages. More than 300 exhibits were 
used on the trial, many of which have been certified to this court. Manifestly, it 
will be utterly impossible, within the space ordinarily allotted to opinions, to do 
more than merely sketch an outline of the evidence in support of the controversy 
and announce our findings thereon. 

Caroline E. Stockslager, who died in the city of Des Moines, Iowa, on the 
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24th of January, 1928, and who for brevity will hereinafter be referred to as “the 
deceased,” had purchased from the defendant, through its agent, Georve E 
Shepherd, at Jacksonville, Fla., annuity contracts of the number, date and amount, 
as follows: : 
Number Date Amount 
. 294,383 February 18, 1924 $4,423.75 
304,559 December 22, 1924 6,079.50 
306,573 February 20, 1925 4,260.00 
312,861 August 13, 1925 5,016.00 
323,280 May 19, 1926 5,687.50 
333,849 February 24, 1927 3,130.00 
342,398 September 15, 1927 2,304.00 


Ne 


NAW 


$30,900.75 
At the time of her death, the deceased had received, in annuity payments, on 
contracts Nos. 1 to 5, inclusive, the sum of $6,500. No payments had matured on 
contracts Nos. 6 and 7. 


It is alleged that at the time of her death she was 72 years and 4 months of 
age. 


The plaintiff, administrator of the estate of the deceased, by an instrument 
dated May 23, 1928, gave notice of rescission and cancellation of these annuity con- 
tracts, and tendered to the defendant company the contracts, “together with Six 
Thousand Five Hundred Dollars ($6,500.00) and interest paid to the deceased, 
Caroline E. Stockslager, and hereby demands of said Home Life Insurance Com- 
pany of New York, Thirty Thousand Nine Hundred and 75/100 Dollars ($30,- 
900.75) with interest from the purchase of each of said bonds as above set 
forth.” 


The plaintiff demanded a cancellation of the contracts and decree and judg- 
ment for said $30,900.75, together with interest and costs. 

It is claimed the contracts were “unconscionable, fraudulent, void, inequitable 
and unlawful.” It is alleged, in substance, that the deceased “was mentally in- 
competent to know the nature of the transaction or realize the importance of such 
alleged sale, and was not possessed of sufficient mind or reason to understand or 
comprehend the nature of her acts in connection with said alleged sale or the 
said alleged contracts.” It is claimed that “for more than ten years prior to her 
death, the deceased was a confirmed paranoiac and was obsessed with an insane 
delusion or monomania to the extent that she believed that others, to your peti- 
tioner unknown, were trying to rob her of her property or involve her in vexa- 
tious litigation, all of which was unfounded, with no basis or foundation for any 
such belief.” It is also alleged “that the defendant and its agents and represen- 
tatives so ingratiated themselves into the confidence of the deceased that they dom- 
inated and controlled her will in the alleged sale of said contracts.” It is also 
claimed “that the defendant with the aid of its agents and representatives during 
all the time of the sale of said contracts, and each of them, bore confidential, ad- 
visory and fiduciary relations with the deceased.” It is alleged, in substance, that 
the deceased was led to believe that the contracts in controversy were in fact life 
insurance policies. It is also claimed that the contracts in question are in fact 
“wager contracts” and unlawful and contrary to public policy. 

The answer is by way of a general denial, with some admissions and modifica- 
tions. 

Generally speaking, the grounds relied upon for reversal by the plaintiff may 
be classified into four groups: 

(1) That the court erred in failing and refusing to find and hold Caroline 
FE. Stockslager was, at the time the annuity contracts in controversy were issued, 
of unsound mind and incompetent to enter into such contracts. 

(2) That the court erred in failing to find that the deceased was, at the time 
of making the annuity contracts in controversy, possessed of an insane delusion 
which influenced and caused her to enter into such contracts, by reason of which 
she was incompetent to enter into said contracts and except for which said con- 
tracts would not have been entered into by her. 

(3) That the court erred in failing and refusing to find that the deceased 
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entered into said annuity contracts by reason of weakness of mind and undue in- 
fiuence exerted over her by the defendant and its agent, George E. Shepherd. 

(4) That the court erred in failing and refusing to decree the annuity con- 
tracts in controversy wager contracts, unconscionable, and against public policy. 

The deceased was born in 1855. She had two brothers—one known as “E. QO.” 
or “Lon”; the other known as “S. O.” E. O. Stockslager moved to California, 
where he died as the result of an accident in November, 1913. §S. O. Stockslager, 
who was the deceased’s sole heir at law, was a physician. 

The deceased lived with her parents on farms in Cedar and Benton counties, 
Iowa, and in the spring of 1890 removed with her parents to Des Moines, where 
her father, having retired from business, purchased a modest home. She con- 
tinued to live with her parents until the time of their death. She was a typical 
example of the daughter of the household, who, while the others go out into the 
world for themselves, to adjust their own lives and carve out their fortunes, re- 
mains at home to do the drudgery and give loving care and attention to the 
parents until they pass away, thus dedicating her life, in self-stultification and 
sacrifice, to her parents. She was not only the housekeeper and nurse, but also 
the business adviser of her father and mother. She was called upon to do all the 
work and bear all the responsibility of the home and of the property which 
sustained it. Her loyalty to her parents and their comfort and happiness deprived 
her of the ordinary outside associations of youth and indelibly stamped upon her 
face the signs of seriousness, if not sadness. The parental fortune was not large 
and she early acquired what might be termed “extreme habits of thrift and 
economy,” habits which, in later life, furnished tempting opportunities for those 
who sought to prove her insane. 

While she was thus caring for her parents, her brother “Lon” had gone to 
California and “S. O.” after a successful practice in Boone, moved to Chicago, 
and then to Syracuse, N. Y., where he was living at the time of the trial. Her 
father died in 1905 at the age of 80, and the mother died in 1907 at the age of 80. 

It will thus be seen that, at the time the burden of housekeeping, nursing, 
and managing property for her parents had rolled from the deceased’s shoulders, 
she had passed the meridian of life, being approximately 53 years of age. She 
never married. 

The father left a will which was never probated, but in which the deceased 
was named as executrix. He had executed and delivered a deed for the home at 
Des Moines which apparently was the principal part of the estate, which deed was 
to take effect at his death, giving a life estate to his surviving widow. The prop- 
erty was to be divided evenly among the three children after the death of the 
widow. The widow left a deed by which the property was evenly divided. 

The deceased was left in Des Moines, after the death of her parents, to take 
charge of this joint property, which she did. It was finally sold and the pro- 
ceeds divided. 

It quite clearly appears from this long record that the parents realized the de- 
ceased was entitled to special consideration at their hands by reason of the long- 
continued services and devotion which had been given by the deceased to her par- 
ents. It appears that some money was given to the deceased by her parents, and 
she in turn had bought some land and later other property. After disposing of 
the old homestead in Des Moines, she continued to look after these farm lands 
and make investments out of her small savings. She lived very frugally, worked 
very hard, gave great attention to details, and, as a result, at the time of her 
death, she left an estate worth $30,000 besides having purchased the annuity con- 
tracts in controversy. This $30,000 will pass to the principal contender in this 
case, Dr. S. O. Stockslager, the surviving brother. 

The record shows that for many years the deceased had been making financial 
contributions to her said brother, the doctor. Many other facts in this long his- 
tory will be referred to in connection with the consideration of the claims of the 
appellant. 

I. It is the claim of the appellant that prior to and at the time the contracts 
in question were purchased by the deceased she was laboring under insane delu- 
sions, the substance of which was that her brother, Dr. S. O. Stockslager, desired 
to get her money and property or commit her to an insane asy lum, or in some way 
dispose of her so that he could get her property and that in order to avoid this, 
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she purchased the annuity contracts. It is claimed she had a similar delusion as 
to the brother in California, and that it continued even after the latter had passed 
away. 

What amounts to an “insane delusion,” under the law of this state, has been 
fully set forth in a late case entitled Firestine v. Atkinson, 206 Iowa, 151, 218 
N. W. 293, 294. Therein many of our former cases are reviewed. We quote 
briefly from the Firestine case: “It is not easy to define the characteristics of 
an insane delusion. It is obvious that it must be something more than a mere 
mistake of fact, and also must be a belief that cannot be removed, at least per- 
manently, by evidence. If the belief is based upon evidence, even though it be 
slight and insufficient and the belief is erroneous, still it is not an insane delusion. 
In re Estate of Henry, 167 Iowa, 557, 149 N. W. 605. * * * It has been held that 
where a testator manifests a dislike for the natural objects of his bounty based 
on an erroneous belief that such persons have been guilty of misconduct, and 
where such belief is not based on evidence and cannot be removed by evidence, 
it may amount to an insane delusion.” 

In the same case, this court quoted with approval from Snell v. Weldon, 
243 Ill. 496, 90 N. E. 1061, as follows: “‘The establishment of an insane delusion 
involves proof that the testator in this case believed certain things concerning 
nis son which did not exist; that he had no evidence on which to base such 
belief; that the things which he believed weré false and were adhered to by the 
testator after their falsity had been shown by reasonable evidence; that the 
things which the testator believed were such things as no person of sound mind 
would believe; that the testator refused to yield or give up such irrational belief 
in the face of such reasonable evidence as would convince any ordinarily sound 
and healthy mind; and, lastly, that the existence of such delusion was present in 
the mind of the testator and exercised a controlling influence over him at the 
time the will was executed.’ ” 

In the same case, this court quoted with approval from 1 Underhill on the 
Law of Wills, § 94, as follows: “‘A mistake of fact, entertained by the testator 
as to the character and motives of a person who is his heir, which prompts and 
leads him to disinherit that person, or a strong and perhaps unreasonable pre- 
judice against a person, is not alone an insane delusion, destroying testamentary 
capacity. Thus the fact that the testator believes that his relatives have ill- 
treated him, or that they are inimical to him, and have conspired to defraud 
him, and for that reason leaves his property to strangers, does not constitute 
an insane delusion, unless it appears that his belief was wholly without any 
basis whatever, and that the testator obstinately persisted in it against all argu- 
ments which may have been employed to dissuade him. If there are any facts, 
however little evidential force they may possess, upon which the testator may in 
reason have based his belief, it will not be an insane delusion, though, on a con- 
sideration of the facts themselves his belief may seem illogical and foundation- 
less to the court; for a will, it is obvious, is not to be overturned merely because 
the testator has not reasoned correctly.’” 

[1] Quoting from 40 Cyc. 1013, this court said: “‘An insane delusion is a 
belief which has no basis in reason and which cannot be dispelled by argument.’ ” 

This court also quotes approvingly from Schouler on Wills and Administra- 
tion, §§ 162 and 163, as follows: “‘Insane delusion should be distinguished from 
prejudice, or error, as well as from eccentricity. It differs essentially from some 
rational belief, not well-founded, however, perversely the testator may have 
clung to it. An ill-founded belief, not actually insane, does not destroy testamen- 
tary capacity. And, where one indulges in an aversion, however harsh, which 
is the conclusion of a reasoning mind, on evidence no matter how slight or in- 
accurate, his will cannot be on that account overturned.’ ” 

In Lockie vy. Estate of Baker, 208 Iowa, 1293, 227 N. W. 160, 162, this court 
said: “The establishment of an insane delusion, as applied to this case, involves 
proof that the testatrix believed certain things concerning the taking of the 
plaintiff's property by her husband, which was a mistake; and that she had no 
evidence whatever upon which to base such belief; that the things which she 
believed were false, and were adhered to by the testatrix after their falsity had 
been shown by reasonable evidence; that the things which testatrix believed were 
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things that no person of sound mind would believe; that the testatrix refused to 
yield or give up such irrational belief, in the face of such reasonable evidence as 
would convince an ordinary sound and healthy mind; and, lastly, that the ex- 
istence of such delusion was present in the mind of the testatrix, and exercised 
a controlling influence over her at the time the will was executed.” 

Many other cases might be cited from this and other jurisdictions in support 
of the foregoing definition. The record in this case fails utterly to meet the fore- 
going requirements. 
~ Rare skill and diligence have been displayed in marshaling bits of evidence in 
the life of the deceased, in an effort to prove that she was laboring under an insane 
delusion. Unfortunately, she was not present to testify in denial or explanation 
of any or all of these isolated bits of evidence. 

A very careful examination of the entire record furnishes abundant founda- 
tion for the belief that the deceased was not always fairly treated by her brothers 
or at least that she honestly believed she had not been fairly treated by them. 
There is evidence in this record tending to show that she had been told by those 
in whom she had confidence (not agents or representatives of the defendant com- 
pany) that she had not been properly treated by her brothers. For illustration, 
she herself has left behind her unmistakable evidence of her disapproval of the 
conduct of her brothers when they left her to care for the old home in 
Des Moines, without compensating her for either her time or for much of her per- 
sonal outlay in connection therewith. 

The manner in which a trusteeship to hold the title to the said Des Moines 
property, pending sale, was set up and various other items in connection there- 
with, lead clearly to the conclusion that she felt wronged by her brothers in con- 
nection with that property. In fact, it appears she had reason to believe that her 
parents intended she should have all of the proceeds of the sale of the homestead 
as a partial reward for the services she had rendered her aged parents. Contrary 
to this hope and expectation on her part, her brothers demanded and received their 
proportionate share of the proceeds of the sale of the property. 

The deceased suffered two distinct periods of illness, one in 1913 and another 
in 1916. In the summer of 1913, she received an accident in an elevator in a Des 
Moines hotel where she was then living. She spent some time in hospitals in Des 
Moines, and thereafter went to her brother, Dr. S. O. Stockslager, who was then 
occupying a cottage at Lake Okoboji. She undoubtedly was unduly alarmed about 
her physical condition at that time. She dressed in an extremely “old-fashioned” 
manner. She wore her clothing a long time. She was then about 60 years of age. 
‘She was always extremely frugal and economical. She had lived a rather secluded 
life, in the shadow of her aged parents, devotedly attending to their wants and 
looking after their property interests. In the meantime, the doctor had been a 
successful practitioner. He had been in constant touch with the swirl of modern 
society and its gay costumes, and resented, to some extent at least, his sister’s ap- 
pearance and her undue alarm about her physical condition. At all events, the 
doctor himself says, in his testimony, that she left his cottage at Lake Okaboji 
without saying good-bye and complained that she had been treated badly. He de- 
nies that he mistreated her or threatened her. Her speech and conduct thereafter 
speak rather eloquently of her experience. 

_ Great stress is laid by appellant upon the fact that on one or two occasions, 
in speaking generally on the subject, the deceased referred to her “brothers,” al- 
though one of them had previously died. Undoubtedly, she was much impressed 
and often thought of what came to her from her brothers or otherwise concerning 
what had been their attitude towards her while both were living. Even though 
she may have been mistaken about some matters arising out of her relations with 
her brothers, nevertheless, the appellant has failed to bring his case within the 
rules hereinbefore set forth. There is nothing to show that her “beliefs were ad- 
—* by the testator after their falsity Jhad_ been shown by reasonable evi- 
ence; that the things which the testator believed were such things as no person 
of sound mind would believe; that the testator refused to yield or give up such ir- 
rational belief, in the face of such reasonable evidence as would convince an or- 
dinary sound and healthy mind.” See Snell v. Weldon, 243 Ill. 496, 90 N. E. 1061. 
ioe [2] Moreover, in Mitchell v. Mutch, 180 Iowa, 1281, loc. cit. 1289, 164 N. W. 
12, 215, this court said: “If delusions be relied upon, it must be shown that they 
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influenced the party to such an extent that he had no reasonable conception or un- 
derstanding of the true nature and terms of the contract. Mathews v. Nash, 15] 
Iowa, 125, 127, 130 N. W. 796; Swartwood v. Chance, 131 Iowa, 714, 109 N. W. 
297; Reese v. Shutte, 133 Iowa, 681, 108 N. W. 525.” 

Here again the appellant has failed to bring his cause within the requirements 
of the law. 

An extensive correspondence passing between Shepherd, the agent of the de- 
fendant company, and the deceased, has been introduced into the record. It would 
unduly extend this opinion to quote therefrom, but a careful analysis of it all 
abundantly satisfies us that the deceased had a “reasonable conception and under- 
standing of the true nature of the terms of the contract.” In fact, it is noticeable 
that the correspondence on the part of the deceased showed not only commendable 
caution, but unusual understanding and conception of the purposes and terms of 
the contract.. 

The record abounds in the recitation of statements made by her prior to or 
about the time of the making of some of these contracts concerning the reason 
for making the contracts. A careful examination of the entire record gives the 
reader a picture of a woman who had struggled all her life, first in caring for 
her aged and decrepit parents, then in handling the small property that was left, 
and subsequently in handling her own property. The record shows she was leas- 
ing some farm property concerning which she had a great deal of trouble. She 
realized she was growing old. She had experienced some accidents and some ill- 
ness. Her brother, instead of being helpful and a comfort, was a drain on her 
resources. She had no family ties of any consequence to her. She was rather 
growing old among strangers and apprehensive of the time when, by reason of a 
combination of old age and illness, she might not be able to properly care for her 
property and she would be left without proper means of support or medical and 
hospital attention. Discreetly, cautiously, prudently, she scanned the field, and fi- 
nally determined to transfer sufficient of her property into annuity contracts which 
would assure her, during the balance of her natural life, a sufficient annual income 
so that she might have whatever the exigencies of old age ‘might require in the 
way of living expenses, medical bills, and hospitalization. 

We find she was not suffering from any insane delusion which prevented her 
from having a reasonable conception or understanding of the true nature and 
terms of the contracts which she made and which are here in controversy. 

[3] The appellant has failed to show that the deceased was suffering from 
any such delusion as, in contemplation of law, would render her incompetent to 

[4, 5] II. It is claimed by the appellant that the deceased was of unsound mind 
and incompetent to enter into these contracts. 

In order to find for the appellant and set aside these contracts, the evidence 
in support thereof should be clear, satisfactory, and convincing. See Lewis v. 
Arbuckle, 85 Iowa, 335, loc. cit. 343, 52 N. W. 237, 16 L. R. A. 677; Fifield v. 
Gaston, 12 lowa, 218; Parker v. Pierce, 16 Iowa, 227; Ray v. Teabout, 65 Iowa, 
157, 21 N. W. 497. As was said in Albaugh v. Shrope, 197 Iowa, 844, loc. cit. 
857, 196 N. W. 743, 749: “The plaintiffs have the burden of establishing the 
mental incapacity of the deceased, and this they must do by proof that is clear, 
convincing, and satisfactory, before her deed can be set aside on that ground. 
Sutherland St. Bank v. Furgason [192 Iowa, 1295, 186 N. W. 200], supra, and 
cases cited.” See, also, Overmyer vy. Overmyer, 191 Iowa, 1011, 183 N. W. 582. 
Many other cases might be cited. 

The evidence in support of this claim of insanity by the appellant has taken a 
wide range and covers a long period of time. No attempt will be made to even 
refer to all of it, much less comment upon it. We will use only a few illustrations 
of the character of the claims made and the evidence in support thereof. 

Much is made of the appearance and personal characteristics of the deceased. 
Many witnesses testified to her manner of dress, her economy, her mode of living, 
the class of hotels and boarding houses in which she lived, and the economy 
with which she moved about generally. 

There is a sharp conflict in the evidence upon many of the matters urged by 
the appellant. For illustration, some of the witnesses on behalf of the appellant 
claim that the deceased was seized with melancholia; that she rarely, if ever, 
smiled; that she was morose and more or less despondent. Witnesses on behalf 
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of the defendant sharply contradict this testimony, and it is asserted by those who 
had good opportunity to know that while she was a quiet mild-mannered woman, 
serious minded and perhaps at times unduly alarmed about the condition of her 
health or her financial troubles, nevertheless she had a keen sense of humor, and, 
when not too seriously engaged in troublesome business affairs, was jovial and 
happy. 7 

It clearly appears, as previously indicated, that she paid no attention to mode 
or fashion. She was extremely economical in her dress and in her living 
expenses. It is manifest that she was of a secretive turn of mind. She spent a 
great deal of time in considering her business affairs. She consulted with various 
business men and sometimes with ladies of her acquaintance about her business 
affairs and business generally, and the final answer to all the charges of insanity 
and mental incompetency made against her is that in all her purchases of stocks, 
bonds, land, and other property she seldom, if ever lost, and managed to accumu- 
late an estate of approximately $60,000, and that entirely out of investments and 
without any business of any kind. 


It is true that she worried, perhaps somewhat unduly, about her difficulty 
with her farm tenants; yet there is abundant reason in the record for worry on 
her part. Perhaps she spent too much time checking up on prospective invest- 
ments; nevertheless she displayed keen discriminating judgment in her purchases. 
For instance, she preferred and demanded tax-exempt securities, and it is 
significant that in her estate no evidence of “wildcat” investments were found. 
Furthermore, no mining stock, no stock of companies dealing in speculative lands, 
no stock in such ventures as the “Associated Packing Company” and other such 


promotional schemes were found in her assets. She fully realized that she was 


almost entirely alone in the world; and, out of an abundance of precaution, with 
skill and acumen of a high order, she set about cautiously, but- understandingly, 
to find for herself, as a precaution against the needs of old age rapidly creeping 
on, an investment which would assure her not only the reasonable necessities of 
life, but such added expenses as illness and old age might require. Thus did she 
intelligently and successfully, alone, fight the battle to maintain herself and save 


her property. 


It abundantly appears that she kept herself well informed on current topics, 
including politics and questions pertaining to agriculture. She had an excellent 
memory. Several witnesses testified in detail about the extent to which, from one 
interview to another, she could remember the merest detail of previous conversa- 
tions. Many of her letters are eloquent and persuasive of her keen perception 
and comprehensive understanding of the subject in hand. 


In passing, it may be noted that, from time to time, she purchased from the 
Iowa Loan & Trust Company $15,000 or $16,000 worth of special assessment 
certificates. She preferred those because they were tax-exempt securities. From 
the Central Trust Company of Des Moines she purchased from $25,000 to $30,000 
worth of municipal bonds; from the Security Loan & Investment Company $9,000 
or $10,000 worth of special assessment certificates. She made other similar 
investments from time to time. She was keen enough to see the impending 
danger of bank deposits, and at the time of her death was found to have deposits 
in three or more banks in Iowa, Florida, and Pennsylvania. Her farming opera- 


tions extended into two or more states. Her farm investments were, on the 
whole, profitable. 


This court, in Coughlin v. St. Patrick’s Church, 201 Icwa, 1268, 203 N. W. 
812, 817, in an action in equity by the heirs of a grantor to set aside certain 
conveyances of real estate, on the grounds that the same were obtained by undue 
influence and that the grantor was mentally incompetent to execute the same, set 
torth a recitation of facts much stronger and more far-reaching than the record 
Presented in the case at bar, but, reversing the lower court who set aside the 
conveyances, this court said, among other things: “But a disposition of one’s 
Property is not to be set aside on the ground of mental incapacity unless the 
Silence 1 is of such a character as to convince and satisfy a court of equity that 
the grantor was so lacking in mental ability that he could not reasonably exercise 
judement and discretion in regard to the particular business in hand. The 
shrewdness and alertness of strenuous business competition is not required. 
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Men in good mental condition err in judgment in business transactions, and it is 
not unknown that financial disasters frequently result. Business transactions are 
often ill-advised and no hard and fast rule can be laid down by which to measure 
the exercise of judgment and discretion by one in, disposing of his property. We 
are convinced from the record in this case that the grantor was eccentric and 
peculiar. He did erratic things through his life, but the greater weight of the 
testimony convinces us that he was a shrewd and careful man in a _ business 
transaction. He was zealous in guarding his own rights, and perhaps too exacting 
in demanding that to which he was entitled.” See, also, Lewis v. Arbuckle, 85 
Towa, 335, 52 N. W. 237, 16 L. R. A. 677; Albaugh v. Shrope, 197 Iowa, $44, 
196 N. W. 743; Overmyer v. Overmyer, 191 Iowa, 1011, 183 N. W. 582. See 
also Atlantic Delaine Co. v. James, 94 U. S. 207, 24 L. Ed. 112. 

Every case of this kind must necessarily rest upon its own peculiar facts. No 
reasonable quotation can be made from this very extended record. Suffice it to 
say that the entire record has been carefuly examined, and we unhesitatingly 
teach the conclusion that the plaintiff has utterly failed to show mental in- 
capacity or unsoundness of mind on the part of the deceased of such a quality 
or to such an extent as is required before an executed contract will be canceled 
on account thereof. Moreover, we reach the conclusion that, while the deceased 
had many peculiarities and personal idiosyncrasies, yet it satisfactoriy appears 
that she fully understood what she was doing when she purchased the contracts 
in controversy. She had a perfectly rational basis for her conduct and fully 
understood the consequences thereof. 

[6, 7] III. It is strenuously urged by the appellant that the defendant, through 
its agent, Shepherd, exercised an undue influence over the deceased, thereby 
securing the purchase by her of the contracts in controversy. Upon this subject 
of undue influente, this court has frequently spoken. We will not undertake to 
cite all the cases, but will quote from only a few. 

In Reeves v. Howard, 118 Iowa, 121, loc. cit. 127, 91° N. W. 896, 897, this 
court said: “The mere fact that Howard may have been sick in body or weak 
of mind when he made the conveyances is not enough to justify us in setting 
them aside. Marmon v. Marmon, 47 Iowa, 122. It must further appear that there 
was exercised upon the grantor such improper or wrongful constraint, or machina- 
tion, or such urgency of persuasion as to overpower his will, and induce him to 
do that which he would not have done if left to act according to his own will 
and desire. In other words, influence, to be undue, must be such as, in effect, 
destroys the free agency of the person acted upon, and substitutes the will of 
another person for his own. Schmidt v. Schmidt, 47 Minn. 457, 50 N. W. 598; 
Haydock v. Haydock, 33 N. J. Eq. 494; Elkinton v. Brick, 44 N. J. Eq. 165, 15 
A. 391, 1 L. R. A. 161; Eckert v. Flowry, 43 Pa. 46; In re Carroll’s Will, 50 
Wis. 437, 7 N. W. 434; Pom. Eq. Jur. (2d Ed.) 951, note 1.” See, also, Suther- 
land State Bank v. Furgason, 192 Iowa, 1295 [186 N. W. 200]; In re Estate of 
Townsend, 128 Iowa, 621, 105 N. W. 110; Henderson v. Jackson, 138 Iowa, 326, 
111 N. W. 821, 26 L. R. A. (N. S.) 479; Stonewall v. Danielson, 204 Iowa, 1367, 
217 N. W. 456. 

It will be borne in mind that this case is distinguished from many found in the 
books because Shepherd, the agent who acted for the defendant in the sale of 
these various contracts, was not dealing for himself. He gave no annuity contract 
of his own, taking property in consideration therefor. His entire consideration in 
the transaction was merely the ordinary commission afforded any agent under 
similar circumstances. The defendant company, as the record shows, was eX- 
tensively engaged in the sale of these contracts. It was a New York concern which 
was specifically authorized by its charter to write annuity contracts, and was 
doing business in the state of New York under the ‘supervision of its proper 
authorities. It appears without contradiction that sufficient reserve had been set 
aside with which to pay these annuity contracts, that the entire transaction was 
open and above board, under state supervision, upon a general plan, based upon 
the tables of expectancy of life and rates approved by the New York insurance 
authorities. 

According to the “dramatis persone” in this case, the agent Shepherd, at 
Jacksonville, Fla., is the villain in the play. ; : 

In the first place, it must not be overlooked that, prior to the time the de- 





Life | Hult v. Home Life Ins. Co. of New York 663 


ceased ever met Shepherd, she had, on several occasions, talked to her friends 
about purchasing annuities. At first she considered annuity contracts from hospitals 
and educational institutions. One of the principal witnesses for the plaintiff dealt 
with her for some time, seeking to secure from her a contract by the terms of 
which an organization in which he was interested would sell her an annuity 
contract; but with characteristic caution and circumspection of mind she apparently 
concluded that such a contract would not be safe, and sought elsewhere for a 
more satisfactory contract of that character. 

She frequently went South for a short interval in the dead of winter, and 
at times traveled in the East to see some distant relatives. It will be noted, 
however, that these trips were always with the greatest economy. It was on one 
of these trips to Jacksonville, Fla., that in December, 1919, she called on Shep- 
herd at his office in Jacksonville. Shepherd was a witness, in person, at the trial. 
His testimony covers approximately 100 pages of abstract. Approximately 60 
letters passed between Shepherd and the deceased, most of which were intro- 
duced in evidence. The parties first met at the office of Shepherd, where the 
deceased had gone, unsolicited, in order to inquire about annuity contracts. Later, 
Shepherd sent her a specimen policy and informed her about taxes. This first 
visit was in the latter part of 1919 or the early part of 1920. From Hanover, Pa., 
she wrote Mr. Shepherd a long letter, in which she asked some very pointed 
questions, evincing a very clear and comprehensive understanding of annuity 
contracts. On August 9, 1920, she returned the specimen copy of the contract 
which had been forwarded to her by Mr. Shepherd. The correspondence con- 
tinued until June, 1921, when from Des Moines, Iowa, the deceased wrote Shep- 
herd requesting an application blank for an annuity contract. In this letter, she 
said, among other things: “Does your company have certain districts for each 
agent to control and do its work in? If so, we can leave it until I come south 
in the fall as I do not want to risk the least irregularity with an Insurance Co.” 

Shepherd answered under date of June 30, 1921, in which he said, among 
other things: “In reply will say as the time between now and fall is rather short, 
I would suggest that you wait until you return South this winter and let us go 
over the matter fully with you as a thorough understanding by us of what you 
need to suit vour convenience and a thorough understanding by you of what the 
contract you select is essential for the mutual satisfaction of all concerned. 
However, should you desire to act earlier in the matter we will take pleasure 
in forwarding you the necessary application blanks to be completed. If the con- 
tract is issued in Florida, it will be exempt from taxation both Federal and state 
taxes as the State of Florida cannot levy an income tax without amending the 
present Constitution of this State and such an amendment would be almost 
impossible.” 

Several interviews and much correspondence passed between the parties, and 
finally on February 18, 1924, about four years after her first visit, the first con- 
tract was issued. It appears that during all of this time Shepherd never called 
on her. She always called on him at his place of business. The testimony of 
Shepherd is voluminous, as are the exhibits. It is impossible to quote from either. 
Suffice it to say the entire record has been carefully examined, and we unhesitat- 
ingly reach the conclusion that there was no undue influence exercised by Shep- 
herd in procuring the sale of any one of the contracts in controversy. It is true 
that she expressed a desire that the entire matter be treated as a secret. In 
this, she acted no differently than she did when she purchased bonds or other 
securities from the banks in Des Moines, or made any other kind of investment, 
regardless of the character thereof. She acted no differently with Shepherd than 
she acted with all her friends and acquaintances in Des Moines and elsewhere, 
with whom she did business. She was of a secretive turn of mind, and desired 
everything kept secret. ° 

Shepherd was not only in the insurance business, but also in the real estate 
business. The Florida land “boom” was on in full blast, but he sold her no 
Florida land. There is not a scintilla of evidence even tending to show that 
Shepherd undertook to sell her anything for which she did not herself inquire, 
nor did he use any persuasion or other business methods other than those or- 
dinarily used in the proper transaction of such business. 

It is apparent from the entire transaction, as revealed in the record, that the 
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prime purpose the deceased had in mind in her transactions with Shepherd anc 
in fact in her negotiations to secure an annuity contract before she met Shep- 
herd, was to provide for herself, in her declining years, an absolute, assured, 
definite income, upon which she could always depend, relieved from the annoy- 
ance, vexation, and disappointment of endeavoring, herself, to transact the busi- 
ness necessary to exact from her estate a proper return, 

During the negotiations leading up to the execution of the contract, Shep- 
herd advised the deceased to make inquiry concerning him at any of the banks 
in Jacksonville. The record shows she made some such inquiries and seemed 
entirely satisfied. 

At the time of the trial, Shepherd had ceased representing the defendant com- 
pany. His only interest in the company at that time was that of a few “renewals” 
for business previously placed on the company’s books by him. 

There is no evidence in the record showing that Shepherd did anything in 
connection with the sale of the annuity contracts which could in any manner be 
construed to be the exercise of undue influence over the deceased. The corre- 
spondence shows a well-formulated plan on the part of the deceased and a deter- 
mination on her part to carry the same out in accordance with her own views, 
regardless of what anybody might think to the contrary. 

It must be recalled that the deceased never married. Her father and mother 
had long since passed away. She had no direct dependents. True, she had from 
time to time contributed to the support of her brother, the doctor, but he had no 
legal claims upon her. She had a perfect right to dispose of her property as 
suited her best. After much deliberation and investigation, covering a period of 
years, she invested about half of her property in a manner which relieved her 
entirely, for all time to come, of .any anxiety as to her support and care, and 
she still retained about $30,000 which the complaining and dissatisfied brother 
has received from her estate. 

[8] It is claimed by the appellant that an unconscionable advantage was taken 
of the deceased by selling her the contracts in controversy. We see no support 
in the record for this contention. In the first place, it must not be overlooked 
that the rates were regulated by the insurance department of the state of New 
York. Moreover, the comparative table which appears in the record discloses 
that the contracts in controversy were as liberal or more liberal to the annuitant 
than those issued by many other companies similarly engaged in business and 
that the New York insurance department has recommended a change in rates 
more favorable to the company. , 

It will be noted that 6 per cent. interest net on the total purchase price ot 
the annuities in controversy would be $1,854 a year. Under the terms of the 
contracts, the deceased was receiving $3,706 annually, and she would have con- 
tinued to receive said amount each year of her life, no matter how long she 
might have lived. The record tends to show that the deceased was receiving 
annually a rate of from 11.3 per cent. to 13.2 per cent. per annum on the pur- 
chase price of the contracts, and by the terms of the contract she was to receive 
that rate of interest during the balance of her natural life, regardless of how 
long she might live. Had the deceased lived ten years, she would have actually 
received from the company more than the original purchase price of the contracts. 
Aside entirely from the question of the amount received, one of the important 
considerations passing to the deceased was the security which she obtained in the 
contracts. By these contracts, $30,000 of her estate was placed in the hands of 
others to be operated. She was relieved of all the responsibility, worry, and 
risk of loss and was guaranteed, annually, approximately 12 per cent. upon her 
investment. This relief from anxiety, worry, and labor, coupled with the certainty 
of support which the contracts gave to her, removed the contracts entirely 
beyond the realm of questionable advantage to the insurance company. 

[9] It abundantly appears in the record that the rates are based upon an 
experience table of mortality. With amazing accuracy, actuaries are able to 
determine the amounts which can be paid, in the form of annuities, to people ot 
certain age, for a given specified sum. The contracts in question were so deter- 
mined. It is a matter of common knowledge that great numbers of such contracts 
are in existence. It is difficult to conceive how the deceased could have, in a 
better way, protected herself than by having purchased these contracts. She was 
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getting along in years. The physical frailties incident to age were creeping upon 
her. The uncertainty of her future needs faced her. She had no dependents. It 
remained for her to take care of herself only as best she could. She displayed 
excellent judgment in purchasing the contracts in controversy by which she was 
relieved of the worry and responsibility of keeping invested $30,000 of her 
property and at the same time securing for herself, with absolute certainty, annual 
payments much more than she needed except for the extraordinary expenses 
incident to emergencies such as ill health. The fact that she died soon after the 
contracts were taken out has no bearing on the question under consideration. She 
might have lived ten or even fifteen years longer, in which event the contracts 
would have been unprofitable to the insurance company instead of profitable, as 
they turned out to be. This was one of the risks and hazards assumed by the 
insurance company. This is one of the elements entering into the computation of 
the rate. 

Experience has shown, particularly in the last few years, that even those 
who consider themselves skilled in investments have found it impossible to recover 
reasonable rates of interest on their investments, and equally impossible to save 
much, if any, of the principal. With her annuity contracts in her possession, the 
deceased was relieved of all worry about interest and likewise all worry about 
her original investment. Both were secured to her for the entire period of her 
life, whatever it might prove to be. 

[10, 11] IV. It is strenuously contended by the appellant that the annuity 
contracts are “wager contracts” and therefore void as against public policy. Here 
also the appellant is in error. 

Reference is made to the well-known rule that a life insurance contract must 
be based upon an insurable interest in the absence of which it becomes a wager 
contract. That rule has no application to the case at bar. If a person takes out 
a life insurance policy on the life of one in whom he has no insurable interest, 
there are three parties involved: First, the party who procures the insurance; 
second, the insurance company; third, the party insured. Not so in this case. 
Here there are but the two parties, the one to whom the contract runs and the 
insurance company, which makes the contract. There is here no disinterested 
third party, whether viewed as an annuity contract or an insurance contract. 

Certainly the deceased had an insurable interest in her own life. Moreover, 
it clearly and unmistakably appears in this case that the contracts in controversy 
were procured in good faith and not for the purpose of speculating upon the 
hazard of a life in which the insured has no interest. The rates were actuarially 
determined upon experience tables of mortality. The forms of contract and the 
rates were supervised by state inspection and rulings. 

We quote the following from Connecticut Mutual Life Insurance Co. v. 
Schaefer, 94 U. S. 457, 460, 24 L. Ed. 251: “It is well settled that a man has 
an insurable interest in his own life, and in that of his wife and children; a 
woman in the life of her husband; and the creditor in the life of his debtor. 
ae The essential thing is, that the policy shall be obtained in good faith, 
and not for the purpose of speculating upon the hazard of a life in which the 
insured has no interest.” 

There was here no element of wager. The deceased in good faith, for a 
valuable consideration, entered into a contract with the defendant whereby the 
defendant agreed to pay to the deceased annually a stipulated sum, regardless of 
how long the deceased might live. The value of such a contract to the deceased, 
under the circumstances which surrounded her at the time she took these con- 
tracts, has already received our consideration. As was said in Curtis v. New 
York Life Insurance Co., 217 Mass. 47, 104 N. E. 553, 554, Ann. Cas. 1915C, 945: 
“And one of the well-known forms of contract is that of annuities—not within 
the technical meaning of the term, * * * but in the modern sense of a simple 
Promise to pay a certain amount yearly. There is nothing in such contracts that 
offends against public policy or any principle of law.” 

In Mutual Life Insurance Co. of New York v. Smith (C. C. A.) 184 F. 
pages 1, 4, 33 L. R. A. (N. S.) 439, the court had under consideration “deferred 
annuity” contracts. In that case, the court said: “We see very little to be urged 
against insurance of the nature in question, and, indeed, that does not go to the 
merit of the insurance itself. It is not unnatural that one should act upon the 
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idea that, in the days when he is handling money, it is the part of wisdom to 
safeguard the period of old age, in which business and earning capacity will have 
become a thing of the past. Under modern conditions in the various industries, 
as well as in business and in official life, men are influenced to enter upon a par- 
ticular work by various old age safeguards which become operative at the end 
of a specified period of service.” See, also, Curtis v. New York Life Insurance 
Co., 217 Mass. 47, 104 N. E. 553, Ann. Cas. 1915C, 945. Other cases might be cited, 

The contracts under consideration contain no element of wager. True enough 
the length of life of the annuitant is uncertain. So it is in any form of life 
insurance contract clearly within the law. It was entirely legal for the deceased 
to buy from the defendant an agreement whereby for a consideration the defend- 
ant promised to pay annually, during the entire life of the annuitant, a certain 
amount of money. It was a prudent and businesslike thing for the annuitant to 
do. It was a reasonable and proper undertaking for the defendant, based upon a 
consideration, lawful and actuarially sound. 

[12] Many other minor questions have been vigorously and skilfully argued. 
For illustration, it is claimed that a “confidential relationship” existed between 
Shepherd and the anuitant and that the annuitant understood she was purchasing 
an ordinary insurance contract. We think that these and all similar questions are 
completely answered by what has been hereinbefore said. We may say, however, 
that nothing appearing in the record concerning the relations between Shepherd 
and the annuitant can be construed to constitute a confidential relationship as the 
term is used in the law. Shepherd was merely providing annuity contracts to the 
annuitant at the annuitant’s request. 

It clearly appears from the correspondence of the deceased and otherwise in 
the record that the deceased fully comprehended and understood that the money 
she paid for these annuity contracts was forever lost and not to be returned at 
her death like the proceeds of an insurance contract. 

All the questions raised by the appellant have been carefully considered. 


We agree with the ruling of the trial court and it follows that the cause 
must be, and is, affirmed. 


All the Justices concur. 


NORTHWESTERN MUT. LIFE INS. CO. v. BARKER’S EX’X. 
Court of Appeals of Kentucky. Feb. 24, 1931. 
As Modified on Denial of Rehearing Dec. 18, 1931. 


44 Southwestern Reporter (2d) 292. 
1. INSURANCE. 


Dividends and other benefits accrued or to accrue pass by assignment of 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 213.) 
2. INSURANCE. 


Insurance company making loan on paid-up policy has no greater privileges 
than banks and other money lending agencies, as regards application of dividends to 
loan. 

(For other cases, see Insurance, Dec. Dig. § 17934.) 

3. INSURANCE. 


Mutual insurance company lending money on paid-up policy held bound to pro- 
tect insured’s rights by applying dividend in its possession to insured’s advantage. 
(For other cases, see Insurance, Dec. Dig. § 17934.) 
6. INSURANCE. < : ; 
Cancellation of paid-up life policy by mutual insurance company lending money 
thereon held not sustainable where insurer, when notifying insured of accrued in- 


terest and impending cancellation, failed to deduct dividend or inform insured of 
cash surrender value. 


It appeared that, when notifying insured that loan, including accrued 
interest, equaled or exceeded cash surrender value of policy, and that, un- 
less $217 (which was year’s interest) was paid before expiration ot 31 
days, cash surrender value would be applied in liquidation of loan and 
policy canceled, company had in its possession $57.35 for dividend due in- 
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sured which it subsequently sent insured, and that at that time security 

was, therefore, not exhausted. Moreover, policy provided that cash sur- 

render value would be stated upon request, which company failed to do, 
although subsequently requested to do so. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, First 
Division. 

‘Action by the executrix of Henry S. Barker against the Northwestern Mutual 
Life Insurance Company. From a judgment in favor of plaintiff, defendant ap- 
peals. 

Affirmed. 

Shackelford Miller, Jr., and Neville Miller, both of Louisville, for appellant. 

Trabue, Doolan, Helm & Helm, of Louisville, for appellee. 

STANLEY, C. 

The late Judge Henry S. Barker had a $5,000 insurance policy with the appel- 
lant, which became fully paid up December 31, 1916. On June 8, 1926, he borrowed 
$3,625 on the policy and executed a note or loan agreement which contained the 
following clause: “In case of the non-payment of any interest on said loan as 
above provided, such interest shall be added to and become a part of the principal 
of said loan and shall bear interest at the rate aforesaid. Whenever the total in- 
debtedness to the said Company on account of said loan and accrued interest shall 
equal or exceed the cash surrender value of said policy, and thirty-one days after 
notice shall have been mailed to the last known address of the insured, and of 
any assignee of said policy, the said policy shall, without other action on the part 
of the said Company, become void and be deemed surrendered in consideration of 
the cancellation of said loan.” 

The interest on the loan was not paid when due on June 8, 1927. On Decem- 
ber 9, 1927, the company notified Judge Barker—at least the communication was 
delivered at his address—that the loan, including accrued interest at that time, 
equaled or exceeded the cash surrender value of the policy, and unless the loan, 
or not less than the amount of accrued interest, should be paid before the expira- 
tion of thirty-one days, the cash surrender value of the policy would be applied 
in liquidation of the loan and the policy canceled. No attention seems to have 
been then given the matter, doubtless because, as is stipulated, the insured was in- 
capacitated by illness to attend to his affairs. On January 12, 1928; the company 
advised that the cash surrender value of the policy having been exhausted, the 
policy “is now out of force,” and the loan agreement was therewith returned. 
Judge Barker died April 23, 1928, and this suit was instituted to recover the dif- 
ference between the indebtedness and the face of the policy, stated to be $951.16. 

The right of the insurance company to cancel the policy and avoid payment 
was denied upon several grounds. The trial court, to whom the case was submit- 
ted on the law and facts, did not state the ground upon which he awarded the 
judgment in favor of the beneficiary in the policy. The arguments made here re- 
late to the validity of the terms of the loan agreement with respect to the power 
of the company to cancel the policy upon the debt and cash surrender value be- 
coming equal; to the enforceability of that provision on account of the failure of 
consideration, because more exacting than the rights or privileges extended in the 
insurance policy; to the meaning of the term “accrued interest”; to a waiver or 
estoppel; and finally to the ultimate question as to whether the debt was in fact 
i to or in excess of the value of the policy, and the action of the company ar- 
bitrary. 

_ Able briefs have been submitted upon all of the propositions, but our decision 
will he rested upon one of the points embraced by the last stated ground. For the 
purpose of this opinion, we shall assume or concede the validity, enforceability, 
and interpretation of the loan agreement as maintained by the insurance company 
The primary and controlling question is whether the company was justified in its 
action cancelling the policy, and the solution depends upon whether the collateral 
security had become exhausted and the insured was fairly dealt with, or whether 
the action of the company was arbitrary and inequitable. 


_ _As stated, on December 9, 1927, the company wrote the insured that his debt, 
including accrued interest on that day, amounted to $3,958.72, and that as the 
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amount “equals or exceeds the present cash surrender value” of his policy he was 
thereby notified that, unless he paid the loan or “not less than $217.50 thereof 
(which was a year’s interest) before the expiration of thirty-one days,” the sur- 
render value of the policy would be applied to the liquidation of his loan and the 
policy would be cancelled and become null and void. On December 12, and again 
on January 4th, the general agent at Louisville wrote Judge Barker that a remit- 
tance of $217.50 would be required before January 9th in order to continue his 
policy in force. 

Now, during all the time the company well knew that its policyholder by the 
explicit terms of his contract had a vested right to a proportion of its surplus 
earnings for that year and was entitled to share in their distribution. This was 
recognized, for during the running of this thirty-one days of grace, to wit, on De- 
cember 29th, it sent a check for $57.35 “in payment of dividend due December 31, 
1927,” under his policy. That sum was in the possession of the company at the 
time it undertook to sacrifice the collateral because it deemed its security ex- 
hausted. The security was not exhausted. The company was perfectly safe. It 
had in its hands, according to its own figures, subsequently disclosed, a policy 
worth at least $3,958.58 (only 14 cents less than the debt), and $57.35 in addition 
which belonged to the insured and debtor. When the company advised that it would 
take a payment of not less than $217.50 in order to save the collateral from for- 
feiture, it was exacting more than was due it. On that day the company had in 
its hands $57.21, in cash or the equivalent of cash, in excess of the debt. 

[1-3] It insists, however, that it was not its duty to take the dividend into 
consideration. Before the policy had become paid up the dividends had been ap- 
plied in part payment of the premiums. Thereafter, without any specific direc- 
tions, the company had paid these dividends in cash to the insured. Except when 
the dividend of December 31, 1926, was paid, the insured owed the company noth- 
ing whatever and at that time his note was only six months old and nothing was 
then due or payable by him. But on December 31, 1927, according to the insurance 
company’s claim, the conditions or relations had changed and there was a past-due 
debt owing it by the policyholder. The previous election to pay and receive the 
dividends in cash did not prevent the company either from applying the sum as a 
credit on the indebtedness or regarding it as additional security. ‘Dividends and 
other benefits accrued or to accrue will pass by a valid assignment or transfer of 
the policy.” Section 1166, Joyce on Insurance. In this instance the loan agree- 
ment, which the company had prepared, explicitly assigned the policy “including 
all present and future additions thereto” as security for the loan. We do not sup- 
pose any one would contend that if this had been a banking institution it would 
not have had the right to so regard this sum in its hands. In this field of business 
an insurance company has no greater privileges or rights than banks and other 
money lending agencies. Emig’s Adm’r v. Mutual Benefit Life Ins. Co., 127 Ky. 
588, 106 S. W. 230, 32 Ky. Law Rep. 484, 23 L. R. A. (N. S.) 828. This is par- 
ticularly true when the contingencies of a nonpaid-up policy are absent. New 
York Life Ins. Co. v. Curry, 115 Ky. 100, 72 S. W. 736, 24 Ky. Law Rep. 1930, 
61 L. R. A. 268, 103 Am. St. Rep. 297. The company in lending money on such a 
policy has the best and safest sort of investment. Its liability for the face of the 
policy is as certain as death and that certainty attaches to its security. It was its 
duty to protect the rights of the insured by applying the available fund in_its 
possession to his advantage (Commonwealth Life Ins. Co. v. Leete, 224 Ky. 584, 
6 S.W.(2d) 1057), instead of pursuing a course of conduct which would enable 
it at his expense to profit nearly a thousand dollars by saving twenty per cent. of 
its fixed liability. It has been held several times by the court that an earned and 
distributable dividend must be taken into account in ascertaining the amount avail- 
able for the purchase of extended or nonparticipating term insurance, which is a 
form of surrender value, upon lapse of the policy for default in payment of pre- 
miums. U. S. Life Insurance Company v. Spinks, 126 Ky. 405, 96 S. W. 889, 29 
Ky. Law Rep. 960, 13 L. R. A. (N. S$.) 1053, extended opinion 126 Ky. 405, 103 
S. W. 335, 31 Ky. Law Rep. 185; Mutual Life Ins. Co. v. Davis, 115 Ky. 404, 73 
S. W. 1020, 24 Ky. Law Rep. 2201; Emig’s Adm’r v. Mutual Benefit Life Ins. Co., 
supra; Mutual Benefit Life Ins. Co. v. Emig’s Adm’rs, 145 Ky. 660, 141 S. W. 38. 
And it has been specifically held that in arriving at the value of a policy in a set- 
tlement between the parties to a loan the dividends to which the insured was then 
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entitled to receive must be considered. Northwestern Mutual Life Ins. Co. v. 
Fort’s Adm’r, 82 Ky. 269; Mutual Life Insurance Company v. Twyman, 122 Ky. 
513, 528, 92 S. W. 335, 97 S. W. 391, 28 Ky. Law Rep. 1153, 30 Ky. Law Rep. 90, 
121 Am. St. Rep. 471. The cases of Mutual Benefit Life Insurance Company v. 
Dunn, 106 Ky. 591, 51 S. W. 20, 21 Ky. Law Rep. 13; and Jefferson v. New York 
Life Insurance Company, 151 Ky. 609, 152 S. W. 780, are distinguishable as the 
right to dividends in neither case was a vested one. The rights were contingent 
and the dividends were payable in the future. 

Joyce on Insurance, § 1166, thus states the law: “So a life policy cannot be 
forfeited for the nonpayment of a premium or assessment when the company has 
in its possession dividends declared under the policy which should be applied to 
such payment. And no forfeiture can be declared by the company without notice 
of the amount due where the assured is entitled to know the amount due over and 
above dividends in which he shares.” 

If the first rule thus stated be held confined to dividends equal to or exceed- 
ing the amount due, no escape can be had from the second one, for in this case 
the company not only failed to give notice of the difference, but ignored the sum 
in its hands and continued to demand the entire interest due. 

In the Fort Case this same appellant undertook to forfeit a policy securing a 
loan because of the nonpayment of interest. At that time the company had in its 
hands the share of the policyholder in the surplus earnings which was more than 
sufficient to pay the interest on the notes. Concerning the act of the company it 
was written: 

“There are, therefore, two reasons why the forfeiture of the entire policy 
should not be enforced. In the first place, having funds of the insured in its pos- 
session more than sufficient to pay the annual interest, which it has not accounted 
for otherwise, the company should be held to have applied it to the payment of the 
interest, and consequently there has been, in legal contemplation, no default on the 
part of the assured in respect to the annual payment of the interest. 

“In the second place, inasmuch as the company was fully secured against loss 
of either principal or interest, and in fact had in its possession the means with 
which to meet the interest, the forfeiture provided for in case of default in pay- 
ment of the interest must be regarded ‘as a penalty to secure not the ultimate, but 
the prompt payment of such interest.’ and, therefore, not enforceable.” 

The table of cash surrender values published in the policy involved in this 
case did not extend beyond twenty years from its inception, that is, beyond the 
year 1917. It was provided, “Values at other periods than those mentioned in the 
table will be allowed on the same basis and will be stated upon request.” No- 
where in the policy, however, was the basis of the allowance exhibited, and it 
would have been impossible for any one without that knowledge to ascertain the 
value of the policy either at the time the money was borrowed or the attempt at 
cancellation was made. After the reception of the dividend check, but before it 
was cashed and before the expiration of the thirty-one days of grace contained in 
the notice, Judge Barker’s brother made inquiry of the company’s general office 
in Louisville as to the status of the policy, and was informed that it would be 
necessary to secure the information from the main office at Milwaukee, Wis., and 
that that would be done within a few days. On January 12th, the same day, ac- 
cording to the company’s construction of the contract that the policy became void, 
and on which day it so wrote the insured, the general agent at Louisville, by let- 
ter, advised Judge Barker, in answer to the inquiry which had been made, that his 
policy had no cash value at that time since the loan and accrued interest exceeded 
the cash value. Here then the promise to state upon request the amount of the 
cash surrender value was broken by the company. The insured had the right to 
know what the company was contending was the value. In none of the several 
communications requesting payment of the $217.50 had the company disclosed that 
value. It merely continued to advise that the debt equaled or exceeded the value, 
and even in notifying him that his policy was “out of force” and canceled, it only 
declared that the cash value had been exhausted. In a word, it had deliberately 
concealed that value from the insured. 

The company in sustaining the competency of the evidence of its actuary as 
to what the cash surrender value of the policy was at the end of the twenty-ninth 
year, when the loan was made, and of the thirtieth year, when the attempted can- 
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cellation was made, argues that it was necessary to prove those values by its ex- 
pert, since the court could not make the calculation because of the intricacy and 
the various elements entering into the computation of the surrender values. We 
quite agree with the proposition. The policy is silent, as we have said, as to the 
basis upon which the surrender values are based. It will not do to say the statute 
prescribing how the value of a lapsed policy may be arrived at is sufficient, for it 
only enjoins the minimum value to be given it. Our reported cases, as well as the 
testimony in this case, show policies of insurance are issued upon different plans 
and there is no uniformity among the companies as to what per cent. of the re- 
serve above the statutory requirement will be allowed on this account. 

How, then, could the company expect its policyholder to know what the value 
of his security was? Why should it expect him to accept the bald statement that 
his debt exceeded the value of his collateral? How could it expect him to be 
other than confused when the company was graciously tendering with one hand 
the payment of a substantial sum by a letter whose terms were calculated to allay 
fear of forfeiture, and with the other writing him that his contract out of which 
that payment arose had been canceled? How can the company expect to justify 
its action when, after thus causing confusion and lulling the insured into a sense 
of security, it withheld answer to his subsequent inquiry as to the status until af- 
ter the deadline for redemption had passed and then said to him, “You are too 
late; your policy is of no value’? The concealment of the value of this security 
was as effective as that in the Curry Case, which was stated in the policy to be 
“the customary cash surrender value then allowed by the company,” and its action 
was as arbitrary as that taken by the company in that case and in the Twyman 
Case, in both of which it was held to be oppressive, inequitable, and contrary to 
public policy. 

[4-6] The courts will not aid nor will théy permit the enforcement of a pen- 
alty for the nonpayment of a debt or the exaction of an oppressive and uncon- 
scionable bargain with a debtor by reason of his necessitous circumstances. Such 
is the consistent view of the proper administration of justice. Principle and au- 
thority demand fair dealing by an insurance company with its policyholders as 
well as by a creditor with its debtor. The application of that rule, reinforced as 
it is by the conventional attitude of the courts towards forfeitures and the pro- 
tection of impecunious debtors, makes it readily apparent that the attempt to can- 
cel this policy under the conditions cannot be sustained. By reason of the peculiar 
relationship existing between an insurance company and its borrowing policy- 
holder—especially where he had fully performed his part of the insurance con- 
tract by paying all the premiums required—where its action offends good conscience, 
it should be held to a strict accountability. We have no difficulty in reaching the 
conclusion that the act of the company in forfeiting the policy was unwarranted 
and unjustified. 

In New York Life Insurance Company v. Van Meter’s Adm’r, 137 Ky. 4, 121 
S. W. 438, 136 Am. St. Rep. 282, where it was found the insurance company was 
not justified in canceling a policy and where it had tendered and the insured had 
accepted a small sum as representing the balance between his debt and the value 
of the policy, it was held that the beneficiary of the policy was not estopped to 
collect the face of the policy under its extended insurance provisions. The con- 
clusion reached therein and the reasons therefor are in every way applicable here. 
Indeed, this case presents a much stronger reason why the acceptance of the divi- 
dend payment under the circumstances cannot be held to bar the right of the bene- 
ficiary in this policy to recover the full sum thereof less the debt. 

The trial court having so adjudged, its judgment is affirmed. 


HAMBLIN’S ADM’X vy. HAMBLIN’S ADM’R. 
Court of Appeals of Kentucky. Dec. 11, 1931. 
44 Southwestern Reporter 299. 
1. INSURANCE. 


Heir of beneficiary predeceasing insured was without right to proceeds of 
policy providing for payment of insurance to executors, administrators, or assigns 
in case there was no beneficiary living (Ky. St. §§ 654, 655). 

(For other cases, see Insurance, Dec. Dig. § 598.) 
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2. INSURANCE. ; ; ; 
Beneficiary named in policy reserving right of change takes only contingent 
interest. 
(For other cases, see Insurance, Dec. Dig. § 586.) 
3. INSURANCE. fa . 7 ; : 
Beneficiary in policy providing for automatic change of beneficiary in case of 
death before insured had no vested interest. 
(For other cases, see Insurance, Dec. Dig. § 589.) 


Appeal from Circuit Court, Whitley County. 

Action by Leora Hamblin’s administrator against William Cullen Hamblin’s 
administratrix, wherein defendant filed a counterclaim and cross-petition. Judgment 
for plaintiff, and defendant appeals 

Reversed, with directions. 

Stephens & Steely, of Williamsburg, for appellant. 

W. B. Early, of Williamsburg, for appellee. 

Tuomas, J. 

William Cullen Hamblin was a brakeman in the employ of the Louisville & 
Nashville Railroad Company. On April 28, 1924, he married Leora Bolton, and 
there was born to them on December 16, 1926, a daughter, Eugene Hamblin. 
On July 1, 1925, the husband procured a policy on his life in the amount of 
$2,000 and in which his wife, Leora, was made the beneficiary. There was a pro- 
vision in the policy whereby the beneficiary might be changed by the insured, but 
he never exercised that right. There was also a stipulation in the policy saying: 
“If there is no beneficiary living at the death of said employee (the insured) the 
amount of insurance shall be paid to the executors, administrators or assigns of 
said employee” (the insured). The policy was procured by the railroad company 
under the plan whereby what is now termed “group insurance” is taken out by 
employers for the benefit of their employees and for that reason the insured 1s 
referred to in the above excerpt as “employee.” 

On April 15, 1927, the beneficiary in the policy, Leora Hamblin, died and the 
plaintiff and appellee herein, Cornelius Bolton, qualified as the administrator of 
her estate. He was also appointed and qualified as guardian for the infant, Eugene 
Hamblin. On August 26, 1929, William Cullen Hamblin married a second wife, 
Rachel Hamblin, and on February 24, 1931, her husband and the insured, William 
C. Hamblin, died intestate and a resident of Whitley county, Ky. His surviving 
widow, Rachel Hamblin, who is the appellant, and was defendant below, qualified 
as administratrix of her husband’s estate and later collected from the insurance 
company the $2,000 insurance on his life. Following that the appellee and plaintiff, 
as administrator of Leora Hamblin, and as statutory guardian for her infant 
child, filed this declaratory judgment action in the Whitley circuit court against 
defendant, and in his petition he alleged that in his fiduciary capacities he was 
entitled to the entire proceeds of the insurance policy upon the theory that his 
ward inherited it from her mother, the named beneficiary in the policy. In 
furtherance of that theory plaintiff also alleged that defendant was not entitled 
to any of such proceeds either in her fiducial capacity, or as surviving widow 
of her hushand, the insured, and the court was asked to adjudge the rights of 
the parties which plaintiff claimed was a judgment in his favor. The demurrer 
filed to the petition by the defendant was, on final submission, overruled with 
exceptions; but before that was done and without waiving her demurrer to the 
Petition, defendant filed an answer, counterclaim, and cross-petition, in which she 
controverted the right of plaintiff to any part of the proceeds of the insurance. 
except to half of what might remain, if any, after the payment of the debts 
of her husband and any preferred claim that she might have as distributee of his 
estate. She admitted that plaintiff was entitled as guardian for his infant ward 
to such half, but that he was not entitled to any portion of the policy as ad- 
ministrator of Leora Hamblin, deceased, since she was not living at the time of 
the death of the insured, and that upon her death the insurance automatically 
went to her husband’s estate, and that, since he died intestate, she was entitled 
to her listributable share in the remaining proceeds of the policy, if any. To that 
Part oi the answer making such claims plaintiff filed a demurrer and the court 
Sistayy it with exceptions, and then rendered judgment in favor of plaintiff 
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for the full amount of the policy, less “the necessary cost of administrating the 
estate” of her husband, and from that judgment defendant prosecutes this appeal 
Neither the record, nor any part of the judgment, discloses any legal reasons 
that influenced the court in so adjudging, and we have searched the law in vain 
to find one. 

[1] It is somewhat difficult for us to grasp in its entirety the contention of 
counsel for plaintiff, but as best we can gather he bottoms his argument on the 
provisions of sections 654 and 655 of our present Statutes. The one (654) pre- 
scribes, in. substance, that where a married woman is made the beneficiary in a 
life policy the proceeds when collected become her separate estate, and the policy 
inures to her separate use and benefit and that of her children “free from any 
claim of her husband or others.” The other section (655) prescribes that: “When 
a policy of insurance is affected [evidently ‘effected’] by any person on his own 
life or on another life in favor of some person other than himself, having an 
insurable interest therein, the lawful beneficiary thereof, other than himself or his 
legal representatives, shall be entitled to its proceeds against the creditors and 
representatives of the person effecting the same,” etc. But we are as much in the 
dark in our effort to discover the applicability of either of those sections to the 
facts of this case as we are to discover the reason upon which the judgment 
appealed from was rendered. Each of them deals with vested insurance and which 
was not divested through the operation of any provisions of the policy, or by 
any provision contained in any charter or by-law of the company, or by virtue of 
a statute in effect when the policy was procured. In such a case the beneficial 
right to the proceeds of the policy remains with the named beneficiary and be- 
comes a part of his property and descends to his heirs in the absence of a will 
by him making a contrary disposition, although he should die before the insured 

[2, 3] Such was the holding of this court in the case of O'Bryan v. England, 
173 Ky. 12, 189 S. W. 1126. Numerous other cases antedating it are to the same 
effect, and they are eminently sound. But, we repeat, none of them fit the facts 
of this case, since the policies there involved did not contain the clause auto- 
matically shifting the beneficiary if the one named in the policy should die before 
the insured, and that fact creates the broad difference between the contention of 
counsel (and the judgment of the court), and the correct law applicable to the 
facts of this case. To uphold the judgment appealed from the above-inserted shift- 
ing clause would have to be ignored, and which the court did, and counsel seeks 
to uphold it upon some theory; which, perhaps, is because it is against public 
policy, it being the only one of which we can conceive. Counsel for appellee con- 
cedes in his brief that where the right of the insured to change the policy is 
reserved therein, then the named beneficiary takes only a contingent interest sub- 
ject to be defeated by the exercise of such right. If that be true, and it un- 
doubtedly is, then it was equally competent for the immediate parties to this 
insurance contract to stipulate that the interest of the named beneficiary in the 
policy should likewise be contingent upon her outliving the insured, and _ that 
upon his death before then the insurance should go to others, which, in this case 
was the estate of the insured. The beneficiary in this case had no vested interest, 
since it was made contingent upon the happening of either of the two events 
above named, one of which (her death before the insured) happened, and the 
rights of the parties in and to the proceeds of the insurance at the time it became 
a fixed claim had theretofore become automatically changed and altered. 


The case of Mutual Life Insurance Co. of New York v. Spohn, 170 Ky. 721, 
186 S. W. 633, approved the principle that we have stated when it held that the 
insurance upon the life of a husband made payable to his wife, if living, but if 
not to her children or their guardian, shifted to the children upon the death of 
the wife before the insured, and there being no provision for it to be taken from 
them their interest as beneficiaries became vested after the death of their mother. 
In so holding the court approved the right of parties to insert such clauses in 


life policies, and we know of no rule of law forbidding it. 


On the contrary, the case of Hopkins v. Hopkins’ Adm’r, 92 Ky. 324, 17 
S. W. 864, 13 Ky. Law Rep. 707, approved the right of parties to the insurance 
contract to stipulate for an automatic shifting of the beneficial interest in the 
policy from the named beneficiary before the death of the insured. It was con- 
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tended in that case that certain provisions of the charter of the insurance com- 
pany that issued the policy prohibited such a stipulation, but this court held 
otherwise, and in doing so said: “They [provisions of the charter] certainly do 
not in express terms forbid such a condition in the contract, nor can the pro- 
hibition be fairly implied. They merely mean that when a married woman is en- 
titled to insurance, or the proceeds of it, it must be held to be her separate 
estate, and not liable for the debts of her husband or those of the person 
through whom it was obtained. The insurance is her separate estate so long as it 
remains payable to her. This, however, does not prevent the insertion of a con- 
dition in the contract by which her right to the insurance may be defeated.” 

See, also, Mutual Life Insurance Co. v. Twyman, 122 Ky. 513, 92 S. W. 335, 
97 S. W. 391, 28 Ky. Law Rep. 1153, 121 Am. St. Rep. 471, Twyman vy. Twyman, 
201 Ky. 102, 255 S. W. 1031, and Choate v. Provident Savings Life Assurance 
Society, 186 Ky. 288, 216 S. W. 1073. The last two cases dealt with the question 
as to the character of interest the beneficiary took in policies containing a pro- 
vision that the insured might change his beneficiary, and it was held that such 
interest was a contingent one. The same conclusion inevitably follows where there 
is a provision for an automatic change of beneficiaries, unless the provision is 
invalid for some cause, but which we hold in this case is untrue. Counsel cite no 
authority so holding, and we are convinced that none can be found, unless, 
perhaps, there was a statute so providing. The facts in this case are undisputed 
and the law is perfectly plain. That being true, we cannot refrain from wondering 
why counsel so earnestly contends to the contrary, and we are equally astonished 


that the court should give judicial approval thereto in the judgment appealed 
trom 


ierefore, the judgment is reversed, with directions to set it aside and to 
> conforming to the principles of this opinion. 


WELLER v. MANUFACTURERS’ LIFE INS. CO. No. 150 
Supreme Court of Michigan. Jan. 4, 1932. 
240 Northwestern Reporter 34. 
INSURANCE 
That life policy making premiums payable annually on anniversaries of its 
date was not delivered, nor first premium paid, until later date, did not postpone 
time for payment of subsequent premiums. 

The life policy dated August 23, 1929, provided: “Premium payable 
and due date: $24.40 on delivery of this policy and a like amount there- 
aiter on each succeeding 23rd day of August until premiums for twenty 
full years have been paid.” It further provided that policy year was 
computable from the 23d day of August, 1929. Policy was delivered and 
first premium paid on December 16, 1929. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 
2, INSURANCE. 

Finding that insurer unconditionally accepted premium after expiration of 
grace period and when insured was fatally sick held sustained. 

It appeared that after expiration of grace period, and when insured 
was fatally sick, beneficiary called insurer's office by telephone and asked 
if she could send in premium. The answer was “Yes.” That insured was 
sick was not revealed, nor did insurer’s agent say anything of applica- 
tion for reinstatement, which application with letter directing its execu- 
tion was mailed to insured later that day, but was not delivered until after 
insured’s death. On the same day, beneficiary remitted amount of prem- 
ium by telegraph, and it was received and accepted by insurer. The policy 
provided that reinstatement could be effected, among other things, by 
payment of all overdue premiums and any other indebtedness to com- 
pany on policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
RANCE. 
uestion whether insurer unconditionally accepted premium after expira- 
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tion of grace period, insurer's letter directing execution of application for rein- 
statement Jield fact to be considered. 

(For other cases, see Insurance, Dec. Dig. § 664.) 
4. INSURANCE. 

Waiver is not based on contract, but on theory that insurer is estopped to 


insist on conditions of contract inconsistent with unconditional acceptance of 
premium. 


(For other cases, see Insurance, Dec. Dig. § 371.) 
6. INSURANCE. ; 
Insurer, by unconditionally accepting premium after expiration of grace per- 


iod, waived default, notwithstanding insurer was not informed of insured’s fatal 
illness. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Circuit Court, St. Clair County; William Robertson, Judge. 

Action by Vera E. Weller against the Manufacturers’ Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Walsh, Walsh & O'Sullivan, of Port Huron, for appellant. 

John B. Mcllwain, of Port Huron, for appellee. 

Defendant issued to Enoch C. Weller a policy of life insurance in which 
plaintiff, the wife, is beneficiary. She sued on the policy and prevailed. De- 
fendant has appealed. 

[1] The policy is dated August 23, 1929, and it provides: 

“Premium payable and due date: $24.40 on delivery of this policy and a like 
amount thereafter on each succeeding 23rd day of August until premiums for 
twenty full years have been paid. 

“Policy year: Computed from the 23rd day of August, 1929.” 

The policy was delivered and first premium paid December 16, 1929, and it 
is argued that this had the effect of changing the policy year and the premium 
due date to December 16th. The contract is otherwise. So is the law. 

" In Jewett v. Northwestern Nat. Life Insurance Co., 149 Mich. 79, 112 N. W. 
734, it was held, quoting syllabus: “That a life-insurance policy dated August 
Ist, and providing for payment of premiums on the lst day of certain months, 
was not issued until August 18th, does not postpone the time of payment of the 
subsequent premiums to the 18th of the. several months.” 

In McCampbell v. New York Life Insurance Co. (C.-C. A.) 288 F. 465, it was 
held, quoting syllabus: “The date stated in a life policy as the anniversary and 
the date of payment of premiums controls, and the policy will lapse, unless pre- 
miums are paid on that date, or within the grace period thereafter, notwith- 
standing a provision in the policy that it does not become of effect until pay- 
ment of the first premium, in which case it relates back to the date of applica- 
tion, and the fact that insured was not protected between the date of applica- 
tion and the date of payment of the first premium is immaterial.” 

[2] The premium due August 23, 1930, was not paid when due, nor during 
the period of grace. On October 16, 1930, Mr. Weller was fatally sick. Plain- 
tiff on that day called defendant’s Lansing office by telephone and asked if she 
could send in her husband's premium. The answer was “Yes.” That the hus- 
band was sick was not revealed, nor did defendant's agent say anything of appli- 
cation for reinstatement, which application in form common to life insurance 
practice with letter directing its execution was mailed to Mr. Weller later that 
day. It arrived after his death. On the same day, October 16th, plaintiff re- 
mitted by telegraph the amount of the premium. It was received and accepted 
by defendant. 

On October 17th, plaintiff again called by telephone and inquired if the re- 
mittance had been received. The answer was, “All right, or all O. K.”. Mr. Wel- 
ler died on the morning of October 18th. : 

Defendant tendered back the amount of the premium. Under the policy 
reinstatement could be effected (a) on written application made by the insured 
within three years from date of lapse; (b) on production of evidence of insur- 
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ability satisfactory to the company; and (c) on payment of all overdue premiums 
and any other indebtedness to the’ company upon the policy. There was com- 
oliance with last requirement only. 

Defendant contends that payment of the premium was but one step in the 
matter of reinstatement, that it was its duty to receive the money, and other re- 
quirements of the contract were not waived, and it stresses the fact that the 
letter of October 16th to insured, referring to “our telephone conversation of 
this afternoon” and inclosing form of application for reinstatement, shows no 
waiver, shows the money was not received unconditionally. If Mr. Weller had 
lived and received such letter and form of application, defendant contends he 
would not be heard to say the premium had been received unconditionally, and his 
beneficiary is in no better position. 

[3] On the question of unconditional acceptance, the letter is a matter of 
fact to be considered. The testimony of oral conversations between plaintiff and 
defendant, which is not disputed, shows defendant authorized remittance with- 
out condition, that plaintiff remitted in reliance thereon, and that defendant ac- 
cepted unconditionally. The finding of the trial court that “defendant accepted 
the payment unconditionally” is sustained. See Rasmusen v. New York Life In- 
surance Co., 91 Wis. 81, 64 N. W. 301. Shields v. Supreme Council R. A., 123 
Ohio St. 31, 173 N. E. 731. 

If insured had walked into insurer’s office and had asked, “May I pay my 
premium?” and had been answered, “Yes,” and he had paid it, and it had been 
accepted without condition, the insurer could not avoid the effect of what had 
been done by sending, later, an application for reinstatement with direction that 
it be executed. We seen no difference in principle in the fancied case and the 
one before us. 

[4] Waiver by acceptance is not based upon contract. It is that the com- 
pany is estopped to insist on conditions of the contract inconsistent with uncon- 
ditional acceptance of the premium. 


[5, 6] Defendant had no knowledge of insured’s fatal illness on October 16th 
and 17th. It is contended that acceptance, though unconditional, without knowl- 
edge of the illness, is not a waiver of the default. Waiver is the intentional 
relinquishment of a known right. The right here involved was to insist on for- 
feiture or to decline revival of the policy except by reinstatement in accordance 
with its terms. Defendant knew its right. It had full knowledge of the facts 
avoiding or forfeiting the insurance. It waived reinstatement and showing of 
nsurability. It waived forfeiture. It accepted the premium unconditionally. 
Such acceptance was rightly held by the trial court to be an intentional relin- 
quishment of the known right, a waiver. The policy was thereby revived. Hoyle 
. Assurance Ass’n, 214 Mich. 603, 183 N. W. 50; Joyce on Insurance (2d Ed.) § 
1369; Couch, Cyc. of Insurance, § 687. 


Appellant relies on cases, chiefly United Order, etc., v. Hooser, 160 Ala. 334, 

9 So. 354, 355, which seem to hold that for the waiver to be valid the insurer 
ow not only the facts avoiding or forfeiting the insurance, but also must 

w the consequences of a waiver. The validity of the waiver then would de- 
pend not only on knowledge of the right to be waived and the facts avoiding or 
forfeiting the insurance, but also on whether insured is then a good risk; there 
being waiver if the insured is in good health and no waiver if the insured is not 
in g od health. This is beside the doctrine of waiver. It would produce here 


‘ paradox that insurer waived matter of health or insurability and yet did not 
waive it 


kn 


_ We quote syllabus from Bingler v. Mutual Benefit Life Insurance Co., 10 
Kan. App. 6, 61 P. 673, 674: “The assured was, at the time he received the re- 
quest tor payment and complied therewith, prostrated with a sickness from which 
he subsequently died. It was not necessary that plaintiff prove notice of this 
lact to the company, to sustain her reply of a waiver of the forfeiture.” 

‘he payment of the premium here was not as upon reinstatement but in 
legal effect as made and accepted in accordance with the terms of the policy and 
as mi in due time. We quote from a well-reasoned case, O’Connor v. Knights 
and Ladies of Security, 178 Iowa, 383, 158 N. W. 761, 765, L. R. A. 1917B, 897: 

argued, however, that, as the company did not know that he was sick 
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at the time it received these payments, it cannot be said to be estopped or to 
have waived the forfeiture. It did not know of the provisions of its policy, and 
that a failure to pay within the month suspended the member, and forfeited all 
his rights under the policy, and this would be true even if he were not sick, and 
it was then that it could have been insisted upon the terms of its contract and 
treated the plaintiff as suspended and the contract forfeited. It elected not to 
do this, not to treat the plaintiff as suspended, or his contract forfeited for a 
mere failure to pay within the time. It continued his contract in force, notwith- 
standing this fact and knowledge of this fact, and received further assessments 
and dues. It therefore, waived any forfeiture based upon the failure to pay 
within the time. s 

“A different question would arise if the forfeiture had been insisted upon 
and the assured had undertaken to be reinstated under the terms of the policy. 
Then it would be incumbent upon the assured to make a showing as to his 
health, and any fraud practiced by him touching this matter, would have avoided 
a reinstatement, or any concealment on his part of a fact that would prevent 
reinstatement would have been fatal to his right. We must keep always in mind 
the thought that the suspension and forfeiture relied upon here are related to 
and are involved in the one act, and that is, the failure to pay the February dues 
during the month of February. The right to be reinstated, if forfeiture had 
been insisted upon, is a different matter. Then the question of the health of the 
assured would be a matter for consideration. 

“It is insisted, further, that as the society did not know of his sickness at 
the time it received these dues, it cannot be held to have waived the forfeiture, 
because, as it 1s assumed, if it had this knowledge, it would not have done these 
acts which now are alleged to constitute the waiver. But, however, the record 
discloses that it made no inquiry touching his health, at the time it received these 
dues; that the dues were not accepted subject to any showing as to his health; 
that the dues were received and accepted as a compliance with the requirements 
of the original contract. The company owed some duty if it desired to insist 
upon the forfeiture, and if it desired to accept the fees subject to a showing as 
to health, to so indicate to the assured, or, at least, to have made some inquiry 
touching the matter before accepting the fees as a full performance of the orig- 
inal contract.” 

See Bailey v. Sov. Camp., W. O. W., 116 Tex. 160, 268 S. W. 456, 288 S. W. 
115, 47 A. L. R. 876; Equitable Life Assur. Soc. v. Brewer, 225 Ky. 472, 9 S.W. 
(2d) 206; Globe Mut. L. Insurance Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387; Clark 
v. Manufacturers’ Ins. Co., 8 How. 235, 12 L. Ed. 1061; 14 R. C. L. p. 1190; 37 C. 
Fe piba6. 

Affirmed. 

Wiest, McDonald, Potter, Sharpe, North, Fead, and Butzel, JJ., concur 


LUECK v. NEW YORK LIFE INS. CO. No. 28622. 
Supreme Court of Minnesota. Jan. 15, 1932. 
240 Northwestern Reporter 363. 


1. INSURANCE. 

Application for life policy constitutes offer, resulting in contract when ac- 
cepted by insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[6].) 

2. INSURANCE. 

Life insurance policy, though never actually delivered to insured, held effect- 
ive from date of application, under facts showing substantial compliance with re- 
eo for cash payment of premium at time of application (Minn. St. 1927, 
§ 3757). 

Syllabus by the Court. 

Action to recover $2,000 on a life insurance policy. The insured by his ap- 
plication for a policy made an offer to the company. The company accepted it; a 
contract was thus entered into. A policy was issued and placed in the mails tor 
delivery to the insured; it was not delivered. The policy, if issued, was to become 
effective, whether delivered or not, as of the date of the application if the first 
premium was paid in cash, a declaration accompanying the application to that 
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effect signed by the applicant, and a receipt showing such payment obtained from 
the agent. Though no declaration was signed or receipt given, the requirement as 
to the cash payment was substantially complied with. Under the facts stated in the 
opinion, plaintiff (the beneficiary named in the policy) was entitled to recover. 


. (For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from District Court, Goodhue County; Charles P. Hall, Judge. 

Action by Ernest Lueck against the New York Life Insurance Company. 
Judgment was ordered in the plaintiff's favor, and the defendant appeals from an 
order denying its motion for a new trial. 

Order affirmed. 

Doherty, Rumble, Bunn & Butler and R. O. Sullivan, all of St. Paul, for ap- 
pellant. 

A. J. Rockne, of Zumbrota, and D. C. Sheldon, of Pine Island, for respondent. 

Hitton, J. 

Action to recover $2,000 on a life insurance policy. Defendant appeals from 
an order denying its motion for a new trial. 

Defendant is a foreign life insurance company licensed to do business in Min- 
nesota. One Hastings was its soliciting agent at Pine Island, in this state, nego- 
tiating contracts of insurance. After solicitations, he secured an application for a 
policy from Arnold Lueck, a 17 year old son of plaintiff, who was named therein 
as beneficiary. Hastings had Arnold examined by defendant’s local physician on 
May 12, 1928. This examination showed applicant to be an insurable risk. 

On May 14 Hastings went to the farm home of the Luecks, near Pine Island, 
to secure the signing of the application. The father and son stated that they did 
not have any cash at the house, but would be in town the next morning, when the 
latter would sign the application and pay the cash premium of $11.03. Upon 
Hastings’ insistence, the application was then signed at the home by Arnold, and 
a note for the premium, signed by the father and son, was given Hastings; the 
father was financially responsible. From the application Hastings had stricken 
out certain words and inserted others, by means of which May 14, 1928, was made 
the effective and anniversary day of the policy to be issued. 

We have here a signing of the application, a giving of a note, an agreement 
to be in town the next morning and pay the cash, and the assurance of the agent 
that “everything is all right.” The agreement was kept; early the next morning 
plaintiff went to Hastings’ office and there paid him in cash the $11.03 premium 
and asked for a receipt. Hastings then said, as he himself testified: “When he 
paid the cash I told him that I couldn’t give him a receipt other than that with 
the application. That was the company’s rule as long as the application had gone 
in to the branch office it was impossible for me to tear them off and give then to 
him. He would have to take my word for it.” 


Attached to the application were two detachable coupons; one a declaration to 
be signed by the applicant stating that he had paid the first premium; the other a 
receipt for such payment to be signed by the agent. Neither the declaration nor 
the receipt was filled out, and neither coupon was detached. MHastings at once 
sent the application with the blank coupons attached to defendants branch office 
at St. Paul, where the blank receipt coupon was detached and destroyed. The ap- 
plication was sent to defendant’s home office in New York, where it was investi- 
gated and approved; a policy was issued on May 18, and sent by mail to the St. 
Paul office for delivery to the insured. It was never delivered to the insured or to 
plaintiff. The cash for the premium was paid defendant. A tender back of the 
amount thereof was later made to plaintiff and refused. 


On May 17, 1928, Arnold was kicked by a horse and severely injured. After 
an operation he died on June 2, 1928. The policy, in accord with the terms of 
the application, provided for the payment of $1,000 in case of death, with an ad- 
ditional $1,000 if death resulted from certain external, violent, and accidental 
means. Arnold’s death was from a cause which entitled the beneficiary to the 
additional amount. The case was tried to the court without a jury, and resulted in 
an order for judgment in plaintiff's favor for $2,000, with interest. 

(1, 2] The following provision in the application (as italicized) is of com- 
Paratively recent origin: “It is mutually agreed as follows: 1. That the insurance 
hereby applied for shall not take effect unless and until the policy is delivered 
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to and received by the applicant and the first premium thereon paid in full during 
his lifetime, and then only if the applicant has not consulted or been treated by 
any physician since his medical examination; provided, however, that if the ap- 
plicant, at the time of making this application, pays the agent in cash the full 
amount of the first premium for the insurance applied for in Questions 2 and 3 
and so declares in this application and receives from the agent a receipt therefor 
on the receipt form which ts attached hereto, and if the Company, after medical 
examination and investigation, shall be satisfied that the applicant was, at the time 
of making this application, insurable and entitled under the Company’s rules and 
standards to the insurance, on the plan and for the amount applied for in Ques- 
tions 2 and 3, at the Company’s published premium rate corresponding to the ap- 
plicant’s age, then said insurance shall take effect and be in force under and sub- 
ject to the provisions of the policy applied for from and after the time this ap- 
plication is made, whether the policy be delivered to and received by the applicant 
or not. 2. That a receipt on the form attached as a coupon to this application 
form is the only receipt the agent is authorized to give for any payment made be- 
fore the delivery of the policy.” 

The application here was an offer on the part of the applicant; the offer was 
accepted by defendant and a contract consummated. Kilborn v. Prudential Ins. 
Co., 99 Minn. 176, 108 N. W. 861; Allen v. Metropolitan Life Ins. Co., 179 Minn. 
545, 229 N. W. 879. 

In New York Life Ins. Co. vy. Abromietes, 254 Mich. 622, 236 N. W. 769, 770 
(decided June 1, 1931), the same form of application was involved. In that case 
assured paid the premium to the agent, but did not sign the declaration as to such 
payment nor obtain receipt from the agent, as provided for in the application. 
The Michigan court held against the insurance company, and, among other things, 
said: “In the present case, the assured and defendant were dealing with plaintiff's 
agent. The record indicates that the parties were foreigners, and that neither the 
assured nor her sister were experienced in business. It seems more than probable 
that both the receipt and the indorsement on the application would have been 
executed had their importance or necessity been known to assured or defendant 
by plaintiff's agent. In securing the application, he was acting for plaintiff. Al- 
though he had no right to alter the terms of the contract, his neglect or omis- 
sion to give the receipt and see to it that the indorsement be made on the appli- 
cation should not be attributable to defendant. See Hoyle v. Grange Life Assur- 
ance Association, 214 Mich. 603, 607, 183 N. W. 50. At least, plaintiff should 
not profit by such neglect or ommission in view of the fact that it shows no re- 
sulting loss or damage and admits the payment of the first premium at the time 
the application was signed.” 

If the facts here show a cash payment of the premium, the plaintiff should 
recover. There was here to all proper intendment and purpose a cash payment 
of the premium at the time the application was signed and delivered to the agent 
Hastings. The company received the premium, approved the application, issued 
the policy, and sent it for delivery. 

Hastings was defendant's agent, not the agent of the Luecks. Gen. St. 1923, 
§ 3757 (Mason’s Minn. St. 1927, Id.), provides: “Every insurance agent or broker 
who acts for another in negotiating a contract of insurance by an insurance com- 
pany shall be held to be the company’s agent for the purpose of collecting or 
securing the premiums therefor, whatever conditions or stipulations may be con- 
tained in the contract or policy. * * *” See Dunnell’s Minn. Dig. vol. 3, § 4717; 
Enge v. John Hancock Mutual Life Ins. Co., 183 Minn. 117, 236 N. W. 207, and 
cases cited. : 


Among the cases cited by defendant are Zemler v. New York Life Ins. Co., 
177 Minn. 273, 225 N. W. 81 (in that case no cash was paid or tendered); Olson 
v. American Central Life Ins. Co., 172 Minn. 511, 216 N. W. 225 (the application 
for insurance was rejected); Allen v. Metropolitan Life Ins. Co., supra (the pre- 
mium was not paid) ; Sawyer v. Mutual Life Ins. Co., 166 Minn. 207, 207 N. W. 307 
(no premium paid). All these cases are here clearly distinguishable on the facts 
Cases cited wherein the application did not contain the above-quoted provision 
are not helpful. 

If defendant should prevail, it would only be by a literal and most technical 
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construction, which, under the circumstances here, would be unjustifiable. The 
defendant prepared the form of applications; the receiving of cash for the first 
premiums in advance and the making of the insurance effective at the date of 
the application were most advantageous provisions for defendant, and would 
avoid in many instances policy refusals. Where a contractual relationship is 
established under the application proviso above quoted (in the absence of fraud), 
the assured would not, by refusing to accept the policy, be entitled to recover 
back the premium paid. The proviso was a proper one, and manifestly for the 
benefit of the company. Here there was absolute good faith on the part of the 
assured and this plaintiff, and there was nothing to indicate any wrong intention 
on the part of the agent at the time the application was secured and the cash 
aid. 

. Under the circumstances of this case, in all good conscience and justice, and 
as a matter of legal right, plaintiff should prevail. 

Order affirmed. 


BROCK v. AMERICAN CENTRAL LIFE INS. CO. No. 17306 
Kansas City Court of Appeals Missouri. Dec. 7, 1931. 
44 Southwestern Reporter (2d) 200. 
1. INSURANCE. 

In action on life policy which provided for double liability for acc.dental 
death, except where caused by poison, whether carbon monoxide gas causing 
death of insured was poison held for jury. 

(For other cases, see Insurance, Dec. Dig, § 668[13].) 

Appeal from Circuit Court, Carroll County. 

Action by Rose Brock against the American Central Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Franken & Timmons, of Carrollton, and McAllister, Humphrey, Pew & 
Broaddus, of Kansas City, for appellant. 

Guy Whiteman, of Noreborne, and S. J. & G. C. Jones, of Carrollton, for 
respondent. 

CAMPBELL, C. 

On June 30, 1919, defendant issued to Claud Brock a policy of life insurance 
in the sum of $2,500, in which his wife, the plaintiff herein, was named as bene- 
ficiary. An instrument called “supplemental agreement” was attached to and 
formed a part of the policy. It is therein provided that defendant will pay double 
the face amount of the policy, plus $50 for every $1,000 thereof, in event the 
death of the insured occurred in direct consequence of bodily injury effected solely 
through external, violent, and accidental means, and provided further that the 
agreement to pay an increased amount does not cover “death resulting directly 
or indirectly from * * * poisons.” 

Insured died January 14, 1930. The defendant paid the named beneficiary the 
face of the policy and denied liability upon the supplemental agreement. There- 
upon plaintiff brought suit alleging that the death of the insured resulted solely 
through external, violent, and accidental means, to wit: “He was overcome and 
suffocated or asphyxiated by accidentally inhaling the fumes and gases escaping 
from the exhaust from * * * automobile.” 

The pleaded defense, so far as is necessary here to state, is that the death 
of the insured resulted “directly or indirectly from carbon monoxide gas, a poison,” 
and aes the defendant was not liable for the alleged accidental death of the 
insured. 


Plaintiff recovered judgment for the amount sued for, and the defendant has 
appealed 

The single question brought here by this appeal is, Did the court correctly 
rule the request to direct verdict in favor of the defendant? 
In support of the contention that the court should have directed verdict for 
the defendant, counsel argue that the death of insured resulted directly from 
carbon monoxide gas, a poison; that the court is bound to take judicial notice 
that car bon monoxide gas is a poison, and that death caused thereby is a death 
from poison, and hence not covered by the supplemental contract. 
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The provisions of the supplemental contract are not ambiguous, and therefore, 
if insured’s death resulted directly or indirectly from carbon monoxide gas, a 
poison, plaintiff is not entitled to recover. 

On the evening of January 14, 1930, insured, in an effort to thaw ice, which 
had formed in the radiator of his automobile, started the motor in operation and 
closed the doors of the garage in which the automobile was standing. In about 
thirty minutes thereafter plaintiff went to the garage, opened the door, and called 
to insured, but he did not reply. She then went into the garage and found insured 
on the floor unconscious. The garage was filled with smoke, and the lantern which 
insured had taken with him was burning dimly. Insured was taken from the 
garage into his dwelling. Dr. Cole was called, and arrived a few minutes there- 
after. Insured died before he arrived. 

Dr. Cole, at the trial, testified that he found decedent lying on his abdomen 
on the floor; that his face and eyes were congested; that “his face was red”: 
that in his opinion death was caused by carbon monoxide gas from the fumes of 
the car; that that suffocated him. 

“Q. Well, how was his death caused, then, in your opinion? <A. By asphyxia- 
tion.” 

On cross-examination he testified that in his opinion death was caused by 
carbon monoxide gas; that carbon monoxide gas is a poison. . 

Dr. Henry Conway testified, in answer to a hypothetical question, that death in 
his opinion was caused by asphyxiation. 

“Q. Under the conditions which have been stated to you, doctor, tell the 
jury whether or not this man was asphyxiated or poisoned? A. He was as- 
phyxiated.” 

On cross-examination he said that he knew what carbon monoxide gas is; 
that it will not produce death when there is sufficient oxygen to overcome its 
effects; that “any gas that would replace the oxygen, which is not life giving, 
would produce death.” 

“Q. Then what do you call any gas that does that? Isn’t it a poison, doctor? 
A. No, sir. 

“OQ. What is poison then? A. A poison is a gas or some substance whicl 
will produce death by making some change in the body metabolism. * * * 

“QO. Well, if they were sufficient to produce death, wouldn’t they be poisonous? 
A. Not necessarily so. It would not be. If it were sufficient to produce death, 
it might be that you would call, say water, for instance—one drowns but you 
wouldn't call water poison. It excludes the cxygen from the lungs. 

“Q. Well, doctor, there isn’t any evidence here that he took any water in 
his lungs. If he took enough gas into his lungs to produce his death, wouldn't 
you say that was poisonous gas? A. No, sir, I would say it was asphyxiation. 
x * k 

“Q. You tell the jury, then, that regardless of the fact that he was found 
there dead, that he didn’t inhale poison into his system <A. Not under ordinary 
circumstances, it would not be poison, no.” 

He further stated that, if decedent’s face was flushed, that “would indicate 
that he did not die of carbon monoxide poisoning.” : 

Dr. R. M. Benson testified on the part of plaintiff in answer to a hypothetical 
question in which the proven facts were included; that in his opinion the cause 
of death was “carbon monoxide suffocation—asphyxia.” On cross-examination he 
was asked to state whether or not carbon monoxide gas is a poison. He said 
‘it absolutely, in a strict sense of the word, is not. * * * , 

“Q. Well, now, doctor, what would you say would be the direct cause of the 
death? <A. Suffocation. No other cause—couldn’t be. 

“Q. Isn’t that the result of the carbon monoxide gas going into the system ? 
A. Not the poisoning because it isn’t a poison. If a man ties a rope around your 
neck, you would die, but why? Because there would be a de-aerization of the 
blood stream from being choked. The same process takes place when you breathe 
monoxide gas. It pushes oxygen out of the blood, while you are not choked, and 
the man dies of asphyxia.” 

He stated that carbon monoxide gas is not a poison. “That hasn't the element 
of poison in the strict sense of the word. * * * . 

“Q. What do you say a poison is? A. I say a poison is any substance thats 
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taken into the body that either temporarily or permanently destroys the functional 
activity of the organs of the body and carbon monoxide doesn’t do that. 

“Q. Doesn’t it stop the breathing? A. Yes, but not by its physical action. 
It stops breathing in this way only. It stimulates the hydra-cerebral centers and 
when they are taken from that, and from the respiratory center, is attacked not 
by carbon monoxide, but by the over-stimulation that the lack of oxygen pro- 
duces on the hydra-cerebral centers, and that causes very rapid breathing, and 
the breathing becomes rapid, produces exhaustion, and that exhaustion paralyses 
the respiration. Carbon monoxide has nothing to do with it. 

“Q. What starts in motion all of those things? A. The de-aerization of the 
blood stream, the beginning of asphyxiation. 

“Q. Will you state to the jury what it was taken into the lungs that sets in 
motion those chain of events that caused his death? A. Carbon monoxide. 

“Q. And that is a poison? A. That is not a poison. It’s a narcotic and it 
asphyxiates a man, taking carbon monoxide gas into his lungs in twenty or thirty 
minutes. How could he be poisoned? That’s asphyxiation.” 

An expert witness testified on the part of the defendant that carbon monoxide 
is a poison, and that in the instant case the death of insured, in his opicion, was 
caused by carbon monoxide gas. 

The fact that deceased came to his death in direct consequence of bodily 
injury effected solely through external, violent and accidental means is not coti- 
troverted. 

Authorities on medical jurisprudence cited in defendant's brief class carbon 
monoxide gas as a poison. We are not cited to a case nor have we found one in 
which the question as to whether or not carbon monoxide gas is a poison has 
been determined. 

If there was substantial evidence that carbon monoxide gas is not a poison, 
or if there was substantial evidence that death was not caused by carbon monoxide 
gas, though it is a poison, we should not interfere with the verdict. It is clear 
there was substantial evidence that insured came to his death by suffocation or 
asphyxiation; that carbon monoxide gas is not a poison. 

[1] There was also evidence that carbon monoxide gas is a poison, and that 
the death of insured was caused thereby. The evidence being conflicting, it was 
proper to submit the case to the jury. 

[2] It is insisted the court should take judicial notice that carbon monoxide 
gas is a poison. Judicial notice will be taken of scientific facts generally known, 
but the fact judicially noticed may be disputed. Timson v. Manufacturers Coal 
& Coke Company, 220 Mo. 580, 598, 119 S. W. 565. 

[3] The case was tried below upon the theory that it was competent to 
receive evidence of experts on the question as to whether or not carbon monoxide 
gas is a poison. Moreover, the question was a proper subject for opinion evidence. 
Mooney v. Monarch Gasoline Oil Company, 317 Mo. 1255, 298 S. W. 69, 82. 

[4] The jury found the facts in favor of the plaintiff, and by that finding we 
are bound. 

The judgment is affirmed. The commissioner so recommends. 

Soyer, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the 
court. 

The judgment is affirmed. 

All concur. 


DOUGHERTY v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 17158. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
44 Southern Reporter (2d) 206. 
1. INSURANCE. 


Where life policy was in default for nonpayment of premiums, receipt of 
check and issuance of receipt for subsequent premium by insurer through mis- 
take was not binding upon it, where mistake was discovered next day and in- 
surer promptly advised. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 
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2. INSURANCE. , 

Retention of payment mistakenly received for current premium on defaulted 
life policy until return to insured upon his neglect after prompt advice to rein- 
state policy gave insured no additional rights. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE. 

In absence of express or implied agreement to contrary, maturity of pre- 
miums on life policy must be reckoned from date when policy becomes effective, 
regardless of dates specified in policy. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

5. INSURANCE. 

__Insurer’s indorsement of life policy for paid-up term insurance in accordance 
with policy after insured’s refusal to pay premiums or to make election was not 
“forfeiture” of policy nor arbitrary change of it. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

7. INSURANCE. ‘ 

Where insured was in default regardless of dates when premiums were due, 
it is immaterial whether parties impliedly agreed to accept due dates specified in 
policy in lieu of dates reckoned from date policy became effective. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

8. INSURANCE 

Where insurer applied dividends in accordance with policy, beneficiary cannot 
complain of failure to apply them to payment of defaulted premiums 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

9. INSURANCE. 

Where life policy was permitted to lapse on account of default in payment 
of premiums, participation clause of policy under which insured might elect as 
to disposition of dividends did not apply. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

10. INSURANCE. 

Insurer is under no duty to notify insured that premiums on life policy are 
about to fall due. - 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

11. INSURANCE. 

Insured, who, after allowing life policy to lapse, accepted indorsement of 
paid-up term insurance, made no objection to application of dividends, and ac- 
cepted refund of mistakenly accepted premium, was bound by terms of indorse- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

12. INSURANCE. 

Where insured accepted indorsement for paid-up term insurance and died 
shortly after expiration of term, insurer was not liable. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

13. INSURANCE 

While beneficiary may choose between policy and statutory method oi com- 
puting extended life insurance, she cannot select desirable elements from both so 
as to impose liability on insurer (Rev. St. 1929, § 5741). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

14. INSURANCE. 

Beneficiary has no vested interest in life policy, but is bound by insured’s acts 

(For other cases, see Insurance, Dec. Dig. § 586.) 

Appeal from Circuit Court, Randolph County; A. B. Chamier, Judge. 

Action by Edith E. Dougherty against the Mutual Life Insurance Company 


of New York. From judgment for plaintiff, the defendant appeals. 
Reversed. 
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William C. Michaels and Henry I. Eager, both of Kansas City, and Lionel 
Davis, of Fayette, for appellant. 

Tyre Burton, of Fayette, and Roy McKittrick, of Salisbury, for respondent. 

TRIMBLE, P. J. 

This is an action at law on a policy of life insurance for $2,000, brought by 
the beneficiary therein, widow of John M. Dougherty, the insured. The trial court, 
sitting as a jury, rendered judgment in plaintiff's favor for the full amount due 
on the face of the policy plus additional insurance and dividends with interest, 
“less the premium due April 12, 1923, and all subsequent premiums to and in- 
cluding the premium due October 12, 1925,” with interest at 5 per cent. on each 
from due date to January 20, 1926, and less a loan on the policy of $147.26 with 
6 per cent. interest from August 30, 1922, to January 20, 1926, leaving “amount 
due plaintiff,” at this last-named date, the sum of $1,673.81 which, with interest 
at 6 per cent. from said date to the rendition of judgment, made the “total amount 
due plaintiff $2,054.30,” the full amount of the judgment. The defendant appealed. 

The policy, though dated August 30, 1918, was not delivered until October 
12, 1918. Insured died December 23, 1925. 

The original petition alleged, in substance, that the application was made 
August 26, 1918, and the policy was issued and delivered October 14, 1918; that 
insured paid the premiums due “up to and including the one demanded on the 
——-— day of May, 1923”; that by the terms of the policy insured was entitled 
to extended insurance; that insured died December 22, 1925, notice thereof was 
given, and demand made for $2,000, “less such sum due defendant on said policy.” 
The policy was attached to the petition. 

The amended petition, in addition to alleging the making of the application 
and the issuance and delivery of the policy, set up that the annual premiums were 
$76.16, the first of which was paid on the delivery and acceptance of the policy; 
that insured “by reason of the payments of the premiums for a period of more 
than three years was entitled to extended insurance” without any action on his 
part, and that he offered to and did comply in all respects with the conditions 
and provisions of said policy, and that said policy was in full force and effect 
at the time of his death on December 23, 1925; that notice was given and demand 
made; that defendant has refused and now refuses to pay and is justly indebted 
to plaintiff in the sum of $2,000 with interest, “less any sum that may be due 
the defendant under the terms of said policy.” 

The answer set up, among other things not material now, that the policy 
was issued August 30, 1918, on insured at age 44 for an annual premium of 
$76.16, payable August 30th of each year; that insured died December 23, 1925. 

The answer then denied that said death occurred during the continuance of 
the policy, and alleged that said policy “was not in force or value, and had become 
finally lapsed and valueless and void long prior to the date of the death of 
insured by reason of the nonpayment of premiums due under the terms of said 
policy and by reason of the failure to repay at the time when due a certain loan 
on said policy” made by defendant to insured November 2, 1921, and thereinafter 
more fully set forth. 

The answer further alleged that in the year 1919 insured requested to be 
allowed to pay the premiums quarterly instead of annually, which was granted, 
and time for payment of premiums was changed to a quarter annual basis, so 
that “thereafter a quarter annual premium of $20.18 became due on said policy 
payable on the last day | of February and on the 30th days of May, August and 
November of each year.” 

The answer then set up that by the terms of the policy all premiums were 
payable in advance with 31 days’ grace, and that no premium payment should 
maintain the policy in force beyond the date when the next premium came due. 
The various policy provisions relating to these matters and regarding reinstate- 
ment, loans, and nonforfeiture values (cash surrender, paid-up insurance, and 
extended ineranael, were set out, including the table of such values as contained 
in the policy. 

The answer further set up that on or about November 2, 1921, insured 
obtained on the security and assignment of the policy a loan of $147.26, and 
executed, with plaintiff, a note therefor payable August 30, 1922, with interest at 
6 per cent., and providing that it might be extended from time to time for one 





684 The Insurance Law Journal, Vol. 78 [Apr., 1932 


year on payment of interest and premium then due, and, if default in any 
premium should occur, the loan should mature on the due date of said premium 
but, so long as premiums were duly paid, the loan would be extended automatically. 
interest being added to the principal on each due date of the loan, so long as the 
loan, with accrued interest, did not equal or exceed the cash value of the policy 
but not otherwise; that a portion of the proceeds of said loan was used to pay 
premiums on the policy and the balance was paid to insured; that on several 
occasions the policy lapsed for nonpayment of the quarterly premiums, and that 
insured admitted the lapse in writing and requested reinstatement, furnished evi- 
dence of insurability, and paid the premium in default; that the premium due on 
February 28, 1923, was not paid when due, or within the grace period, and that 
the policy again lapsed and the loan became due; that insured did not thereafter 
(as permitted in the policy) apply for the cash surrender value or for paid-up 
insurance, and defendant did thereafter, as required by the policy, cancel the in- 
debtedness and apply the net cash value of the policy to the purchase of extended 
(or continued) nonparticipating term insurance, and so indorsed the policy for 
$1,955 of such insurance to run for a period of 2 years and 96 days from Febru- 
ary 28, 1923; that defendant returned the policy, so indorsed, to insured, who 
thereafter retained it; that after the lapse last referred to no application for 
reinstatement was made; that about June 29, 1923, insured mailed to defendant 
a check for $20.27 to pay, as he stated, the premium due May 30, 1923, and that 
“through clerical error and mistake” a purported receipt therefor was sen? to 
insured, but within a few days thereafter defendant informed insured of said 
error and that such payment could not be accepted because of the nonpayment 
of the previous premium, unless evidence of insurability was furnished and the 
prior premium paid, and a blank application for reinstatement wis sent to insured; 
that insured, however, did nothing more, and in August, 1923, defendant returned 
to insured the said sum of $20.27 (by its check) with the policy indorsed for 
extended insurance as aforesaid; that insured received and casied said check, 
retained the money, and retained the policy so indorsed aud made no criticism 
of defendant’s acts but acquiesced thereby, and plaintiff is estopped from question- 
ing the correctness of the indorsement or defendant’s acts as stated; that the 
period of extended insurance was the full amount to which insured was entitled 
by law or by the terms of the policy; that the extended insurance expired prior 
to his death and no insurance was then in force. The insurer closed with a general 
denial. 

Plaintiff’s reply denied all new matter and stated that defendant deducted the 
loan of $147.26 plus interest $4.42, total $151.68, from the face of the policy and 
the dividend additions, “and thereby waived its right to again deduct the loan and 
interest from the cash value of said policy.” 

The reply further set up that “the deduction of $151.68 from the cash value 
of said policy in payment of the note executed by insured was wrongful and in vi- 
olation of the terms and conditions of said loan agreement and at the time that 
said cash reserve was applied to the payment of said loan, said note was not ma- 
tured and due.” 

The reply further stated that on April 29, 1923, defendant mailed to insured 
notice of the premium alleged to be due May 30, 1923, and thereafter on June 20, 
1923, defendant mailed to insured, and insured received, said notice that the pre- 
mium alleged to be due May 30, 1923, was past due and unpaid; that insured, in 
response to said notices, sent to defendant on June 29, 1923, a check for $20.27, 
and on July 2, 1923, defendant mailed to insured a receipt of the payment of said 
quarterly premium, which said receipt was duly countersigned by the authorized 
agent of the defendant July 2, 1923. 

The reply further stated that on February 28, 1923, and thereafter, defendant 
had in its possession declared and allotted dividends due the insured and applica- 
ble to the payment of the premium claimed by the defendant to be due; that de- 
fendant at no time subsequent to the 28th of February, 1923, and prior to July 2, 
1923, by notice or otherwise, made any claim that the premium asserted by the de- 
fendant to be due had not been paid; and that, by reason of the acts and conduct 
of the defendant as aforesaid, in continuing to recognize the existence of the pol- 
icy as being in full force and effect and thereby leading the insured to believe that 
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the policy was in full force and effect, defendant waived its right, if any it had, to 
assert a forfeiture of the policy by reason of the nonpayment of the premium it 
alleged was due on February 28, 1923. 

On the trial, the following facts were developed which are undisputed: 

The application for the policy was signed August 26, 1918, the policy was da- 
ted August 30, 1918, and it was delivered and the first annual premium of $76.16 
was paid on October 12, 1918. The application contained a provision that “The 
proposed policy shall not take effect unless and until the first premium shall have 
been paid * * * and unless also the policy shall have been delivered to and re- 
ceived by me. * * *” 

John M. Dougherty. was born July 24, 1874, and his nearest birthday at date 
of application and policy made his age 44. 

According to the terms expressed in the policy, all premiums, after the first 
one, fell due on the 30th of August in each year. However, during the year 1919, 
which necessarily was before the second annual premium fell due, under any view 
of when that was, the insured made application to pay the premiums quarterly in- 
stead of annually. Consequently no annual premium was paid on August 30, 1919, 
the due date according to the terms of the policy, but, within the grace period of 
31 days, to wit, on September 29, 1919, a quarterly premium of $20.18 was paid. 

If the due date of the annual premium was August 30th, then the first quar- 
terly payment, after that of September 29, 1919, would fall due on November 30, 
1919, and the next would fall due February 28, 1920. Neither of these quarterly 
payments were paid at these dates, and on April 19, 1920, insured, pursuant to 
privileges allowed by the policy when it had become null and void for default in 
the payment of any premiums, made application to have said policy reinstated and 
“placed in full force and effect” by his paying and the company accepting “the two 
premiums of $20.18 each, * * * due November 30th, 1919 and Feb. 30, 1920, with 
interest thereon to date of payment.” Accompanying this application, and made a 
part of it, went proof of insured’s present good health and insurability. And it 
was further agreed by insured in said application that such “placing in force” 
should not take effect until the application shall have been finally approved at the 
company’s home office in New York City, “nor until said premium and interest 
shall have been paid.” Said application further stated that, in consideration of the 
placing in force of the said policy, insured agreed to certain other things not ne- 
— to specify here. The application was approved, and the policy was rein- 
stated. 

The next quarterly payment, which defendant claims was due May 30, 1920, 
was paid within the grace period thereof. _ 

But the quarterly premium of $20.18, claimed by defendant to be due August 
30, 1920, was not paid on said due date or within the grace period thereafter, and 
insured, on October 18, 1920, signed an application for reinstatement of the policy 
without medical examination, which, according to the insurance contract, could be 
done if application was made within 90 days from default in the payment of the 
premium. This application for a second reinstatement of the policy was made, as 
stated above, on October 18, 1920, and in it insured again requested the company 
“to accept the premium of $20.18 * * * due August 30, 1920, with interest thereon 
to date of payment, and to place said policy in full force and effect,” which he 
agreed should not take effect until approval of application nor unless said premium 
and interest were paid when application was made. In it insured also stated that 
the statements therein are offered to the company “as an inducement for it to 
waive the default which has occurred in the payment of the above mentioned pre- 
mium * * * and to reinstate said policy. * * *” (Italics ours.) 

This application was accepted, and, on payment of the premium and interest, 
the policy was again reinstated. 

Thereafter the quarterly premiums which, by the terms of the policy, fell due 
November 30, 1920, February 28, 1921, and May 30, 1921, were not paid at said 
dates, nor were they paid within the 31 days after each date. Consequently, in- 
sured, on August 19, 1921, executed a third application for reinstatement of the 
policy, which was in the same form as the other two and in which the company 
was requested to “accept the premium of each $20.18 * * * due 11/30/20, Feb. 30, 
1921, May 30, 1921, with interest thereon to date of payment and to place said 
policy in full force and effect.” On the theory that he was more than 90 days in 
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default, insured submitted to medical examination and sent the report thereof 
along with the application. It was approved, the policy was reinstated, and all 
premiums were then paid up to August 30, 1921. This premium money was paid 
August 27, 1921. The premium due August 30, 1921, was paid September 29, 1921. 

On November 2, 1921, insured obtained a loan of $147.26 on the policy. At 
this time the policy had been in existence 314 years. Loans are based on the cash 
value of the policy, and this cash value at the end of the fourth policy year was 
$130.56; but the “prior dividend additions” were sufficient to increase the loan 
value from $130.56 to $147.26, the amount of the loan obtained. In order to get 
the benefit of the cash value as of the end of the fourth policy year, the remaining 
quarterly premiums of said fourth year, namely, those of November 30, 1921, 
February 28, 1922, and May 30, 1922, were paid in advance by insured out of the 
proceeds of said loan of $147.26, and the balance of said loan, plus $1.19 interest 
on the premiums paid in advance, making a total of $87.91, was sent by check to 
insured and his wife, and the same was cashed by them, and the cashed or paid 
check came back through banking channels to the company on November 12, 1921, 
As security for this loan of $147.26, insured assigned and delivered said policy to 
the company. 

The quarterly premium of $20.18, regarded as falling due August 30, 1922, 
was paid September 29, 1922, within the grace period of 31 days, at which time in- 
sured paid $7.27, the interest due on his loan to August 30, 1922. No further in- 
terest on said loan was paid by insured at any time. 

The quarterly premium, regarded as falling due November 30, 1922, was not 
paid within the grace period of 31 days thereafter, and so insured on January 13, 
1923, made a fourth application for reinstatement which was in all respects like 
the third except that it referred to the premium of $20.18 as being “due Nov. 30, 
1922.” Insured’s check of $20.68, for this unpaid premium with interest, accom- 
panied the application; and the two were accepted and the policy was reinstated. 
This made the policy in force with all premiums paid up to and including Novem- 
ber 30, 1922. No other application for reinstatement was ever made. 

The next premium, regarded as falling due February 28, 1923, was never 
paid by insured. He seems to have been under the impression that his check of 
$20.68, dated January 13, 1922, was a payment of the February, 1923, premium, 
for on July 3, 1923, after he had sent the company .a check of $20.27, for the quar- 
terly premium of May 30, 1923, the defendant wrote him a letter acknowledging 
receipt of said check of $20.27 “sent for payment of quarterly premium due May 
30, 1923,” and then said: 

“We greatly regret to advise that owing to the fact that the quarterly prem- 
ium Feb. 30, 1923, has not been paid, we are unable to accept this remittance for 
the purpose intended until we have your check to cover the lapsed quarterly pre- 
mium of $20.18 and the attached application for re-establishing policy completed in 
full by you before Dr. V. Q. Bonham of Fayette, Mo. (This was insured’s place 
of residence.) 


“On receipt of this form properly completed and your check of $20.18, the 
matter will be submitted to our Home Office for favorable consideration. 

“To avoid possible loss or complications, we have deposited your check for 
collection, proceeds held subject to your order, pending action by our Home Office. 
If our course does not meet with your approval, kindly advise and we will imme- 

iately return the amount to you.” (All italics ours.) 

To this, insured replied on July 20, 1923, acknowledging receipt of the com- 
pany’s letter of July 3, “stating that you had not received my payment due Febru- 
ary 30, 1923,” and continuing as follows: 

“On January 13th, 1923, I mailed you check, made out to the Mutual Life 
Insurance Company, and signed said check, but did not fill in the amount, which 
amount was filled in by you for $20.68., this check was indorsed by the Mutual Life 
Insurance Co. If you deem it necessary I will send you the check which has been 
returned to me cashed.” (Italics ours.) 

On July 28, 1923, the company replied, saying “the check of January 13, 1923, 
was used to pay the quarterly premium due November 30, 1922.” 

The letter continued: 

“No doubt you recall at the time this check was mailed, we advised you the 





Life] Dougherty v. Mutual Life Ins. Co. of New York 687 


policy was lapsed, and you furnished the Company with a personal health state- 
ent. 

7 “Will you, therefore, kindly let us have your check of $20.18, together with 

the Application for Re-establishing Policy as requested in ours of July 3rd?” 

Insured made no reply to this. 

Manifestly, insured’s check of January 13, 1923, for $20.68 was not a pay- 
ment of the February, 1923, premium, and was not intended as such by insured 
at the time it was written, because his letter of that date inclosing the check 
was sent prior to the time the said February premium became due, and hence it 
was not necessary to include any interest in the check; yet the letter says he 
(insured) signed and sent the check, “but did not fill in the amount, which 
amount was filled in by you for $20.68.” 

It will be observed also that the company answered said letter, as shown 
above, on July 28, 1923, telling him his check was for the November 30, 1922, 
premium, and calling his attention to the fact that, at the time referred to, “we 
advised you the policy was lapsed and you furnished the Company with a per- 
sonal health statement.” And the letter closed by again asking for the check 

- of $20.18 with application for reinstatement as requested in the company’s letter 
of July 3d. 

Under the terms of the policy, insured had 3 months after default in a premi- 
um to apply for the net cash value of the policy, or to have it indorsed for non- 
participating paid-up insurance or for extended insurance, but he did nothing of 
this kind, nor did he even attempt to exercise any of the options open to him. 
The terms of the policy providing these options read as follows: 

“Option on Surrender or Lapse, after three full years’ premiums shall have 
been duly paid, the owner not less than three months after any default in pay- 
ment of premiums, may elect one of the following options: 

“(a) to surrender this Policy for its cash value less any indebtedness to the 
Company; * * * or 

“(b) to have the insurance continued in force from the date of such default 
as nonparticipating insurance, for an amount equal to the face of this Policy and 
any outstanding dividend additions less any indebtedness to the Company here- 
on; or 

“(c) to surrender this Policy for non-participating paid up life insurance pay- 
able at the same time and on the same conditions as this Policy.” 

As the premium of February 28, 1923, was not paid then, nor within 31 days 
thereafter, and as nothing was done by insured, either in the way of an appli- 
cation for reinstatement or to select an option provided for as above, the com- 
pany, after the expiration of more than three months, canceled on its records 
the indebtedness created by the loan, ascertained the cash value of the policy, 
and, after deducting therefrom the said indebtedness, applied the remainder of 
such net cash value to the purchase of continued or nonparticipating term insur- 
ance from the date of February 28, 1923, and indorsed the policy for term insur- 
_ of $1,955 to run for a period of 2 years and 96 days from said February 28, 

Said indorsement so placed on the policy is as follows: “The premium due 
the last day of February, 1923, not having been paid, this policy is continued 
from such date in accordance with the provisions of the clause entitled ‘Options 
on Surrender or Lapse’ as paid up term insurance for $1,955 payable if the in- 
sured dies within two years 96 days from such date, but not otherwise. Such 
term insurance will be without participation in the surplus of the Company and 
without the right to loans and cash value. * * *” 

Having placed this indorsement on the policy, the company inclosed it in a 
letter to insured, dated August 20, 1923, in which it also returned the proceeds 
of the check insured sent the company as his premium of May 30, 1923, and which 
the company had formerly in its letter of July 3d, refused to accept as payment 
of such premium but had deposited and held subject to insured’s order pending 
action on reinstatement application, if insured decided to make one, and which 
it had promised to return if its course did not meet with insured’s approval. Said 
letter is as follows: 

“We attach herewith our check of $20.27 tendered by you under date of 
July 3rd in payment of premium under above policy. We are returning this amount 
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to you as the policy lapsed for nonpayment of quarterly premium due Fel). 28, 1923. 
We also inclose herewith above numbered policy as paid up term insurance for 2 
years and 96 days. 

“The Company will be pleased to consider reinstating this policy provided you 
nave the Certificate of Health enclosed in ours of July 3rd, executed before Dr. 
V. Q. Bonham of Fayette, Mo., and return to this office with premiums past due 
Kindly return the attached warrant at place indicated in pencil and return to 
this office immediately in the enclosed stamped envelope.” (All italics ours.) 

Upon receipt of this letter with policy inclosed and indorsed as above, the 
insured made no reply nor protest, but received and retained the policy, cashed the 
check for $20.27, and retained the proceeds thereof. 

Although the policy had been reported to the home office as lapsed, it seems 
that a notice had been sent to insured some fifteen to thirty days in advance of 
the due date of May 30, 1923, to pay the premium due on that date; and, appar- 
ently in response to that notice, insured sent the check of $20.27 as a payment 
on the premium dated May 30, 1923, and a receipt was sent insured on July 2, 
1923. Defendant’s evidence is that the sending of this notice with reference to 
the premium of May 30, 1923, and the receipt given therefor, was the result of: 
mistake on the part of a clerk of defendant’s, who failed to notice that insured 
was already in default on the premium of February 28, 1923. However, the 
next day after said receipt was sent, defendant wrote the letter to insured, dated 
July 3, 1923, refusing to accept the check as a payment of the premium of May 
30, 1923, because of default in the February, 1923, premium, and agreeing to hold 
the proceeds subject to insured’s order, pending his payment of the February pre- 
mium and the outcome of any application on his part for the re-establishment of 
his policy, all as set forth in said letter hereinbefore set out 

{1, 2] It would seem that the reception of the $20.27 and the sending of the 
receipt therefor on July 2, 1923, was manifestly an error which did not mislead 
or deceive insured in any way to his hurt, since the error and issuance of the 
receipt was clearly discovered the next day, and insured was told the check for 
$20.27 could not be accepted as a payment of the premium of May 30, 1923, for 
the reason insured was in default as to the February premium, as undoubtedly 
he was if the same was due then. Moreover, he was given an opportunity to pay 
the February premium and have his policy reinstated and the $20.27 applied to 
the payment of the premium of May 30, 1923, all of which he was urged more 
than once to do; but to these urgings he made no reply and did nothing to 
change his situation. It ought not to be the law, and, so far as we are advised, it 
is not the law, that an insurance company must not be allowed to escape the 
effect of a mistake even where that mistake is immediately corrected and in- 
sured notified and given further opportunity to relieve the situation he was al- 
ready in before the mistake occurred, and to be reinstated in all his rights under 
the policy. For under such circumstances the mistake is harmless and results 
in no deception of insured. And the keeping of the $20.27 check until insured 
could have time to comply with the requirements asked and until the proceeds 
were returned to insured, after he had failed to comply, did not give any addi- 
tional rights to insured or plaintiff, or enable them to obtain any, by reason otf 
the error above mentioned. Gould vy. Equitable Life Assur. Society, 231 N. Y. 
208, 215, 216, 131 N. E. 892. apne 

Not having heard anything from insured, after sending him the policy in- 
dorsed for 2 years and 96 days’ extended insurance together with the proceeds 
of the refused check for $20.27, the company on September 21, 1923, again wrote 
insured calling his attention to its former refund of the quarterly premium tend- 
ered by him and the receipt there for accompanying it, and that the latter had 
been returned unsigned to the office; and a duplicate receipt was inclosed with 
request that it be signed and returned in the inclosed stamped envelope. This 
letter was the last communication made by defendant to insured, and the cash- 
ing of said check for $20.27 and the return of the receipt therefor by insured 
was the last knowledge of insured’s acts received by the company from insured. 
He lived slightly over 2 years and 120 days after the policy, indorsed for 2 years 
and 96 days’ extended insurance, and the refund check for $20.27 were sent him, 
and for 2 years and 87 days after he had cashed the refund check and sent in a 
receipt therefor. The extended insurance provided by the indorsed policy was 
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for 2 years and 96 days from the date of the defaulted premium, to wit, February 
28, 1923, but insured lived for 2 years and 275 days thereafter. 

[3] We shall not go into the question of whether the trial court should have 
sustained defendant’s demurrer to the evidence at the close of plaintiff’s case 
in chief, for the reason that defendant did not stand on its demurrer, but went 
on to put in its case. Hence the first demurrer was abandoned and the demurrer 
offered at the close of the entire case is the one to be considered. Lorton v. 
Missouri Pac. R. Co., 306 Mo. 125, 267 S. W. 385, 389. 

[4] Should the final demurrer have been sustained? A determination of this 
question calls for a discussion of the evidence and of the parties’ contentions 
and theories of the case. We do not think the question can be answered merely 
upon the effect or manner of the pleading. Plaintiff's case as submitted is bot- 
tomed in large part on the effect created by the fact that the policy was not de- 
livered, nor the first premium paid, until October 12, 1918. We have heretofore 
quoted the provisions in the policy as to when the policy should take effect. 
And, unless the acts and communications of insured have changed the situation, 
it is clear that, notwithstanding the dates specified in the policy as the times of 
payment of premiums, the above-mentioned provision governs. Bigalke v. Mu- 
tual Life Ins. Co. (Mo. App.) 34 S. W.(2d) 1019. Therefore, unless changed by 
insured’s acts as above stated, the quarterly premium due dates, after the first 
premium payment of October 12, 1918, should have been the 12th days of Janu- 
ary, April, July, and October. Consequently, the second premium, instead of fall- 
ing due November 30, 1919, in reality fell due January 12, 1920, and the third 
premium, instead of falling due February 28, 1920, actually became due April 
12, 1920. So that, even under this view, insured was in default as to the first of 
these two premiums when he, on April 19, 1920, applied for and obtained the re- 
establishment of his policy. No default was made in the payment of the third 
quarterly premium under either view. And, under the view hereinabove stated, 
the fourth quarterly premium did not in reality fall due until the 12th day of 
October, 1920, instead of August 30, 1920. Consequently, insured was not in de- 
fault as to this premium, for he had the grace period of 31 days after October 
12, 1920, when he, on October 18, 1920, again applied for and obtained the rin- 
statement of his policy. 

The next quarterly premiums treated as falling due November 30, 1920, 
February 28, 1921, and May 30, 1921, in reality did not become due until the 
12th days of January, April, and July, 1921, respectively. Consequently, insured 
was in default as to all three of these premiums when he, on August 19, 1921, 
made his third application for, and received reinstatement of, his insurance. And 
he was more than 90 days in default in the payment of all these except the last. 


The next quarterly premium due ostensibly on August 30, 1921, but, unless 
affected as above stated, really due on October 12, 1921, was paid within the time, 
to wit, September 29, 1921. 


At the time insured obtained his loan in November, 1921, the policy had 
been in force 3 years and 20 days according to the above view. And out of this 
loan of $147.26, the three payments ostensibly falling due November 30, 1921, 
February 28, 1922, and May 30, 1922, but in fact falling due on the 12th days of 
January, April, and July, 1922, were paid in advance by insured out of this loan 
in order to get the benefit of the cash value as of the end of the fourth policy 
year, which did not arrive until October 12, 1922. The company sent to insured 
the balance of said loan, together with $1.19 interest on the premiums paid in 
advance. If the interest had been calculated with regard to the due dates now being 
considered, the interest would have been a cent or two more than $1.19. At any 
rate, had the calculation been made with reference to these last-mentioned due 
dates, the advantage, though exceedingly slight, would have been with insured. 

The quarterly premium, treated as falling due November 30, 1922, in reality 
fell due January 12, 1923, and insured would not be in default until the end of 
the grace period of 31 days thereafter; nevertheless on January 13, 1923, one 
day after default, insured made his fourth application for reinstatement and sent 
with it his check for said premium of $20.18 plus interest, supposed to be due, 
of 50 cents, making the check $20.68, thus giving the company 50 cents interest 
to which, in reality, it was not entitled; and insured as a matter of fact needed 
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no reinstatement, since the check of $20.68 was sent within the grace period from 
the true due date of January 12, 1923. 

The next quarterly premium ostensibly due February 28, 1923, but in reality 
due April 12, 1923, was never paid by insured, although he fell under the im- 
pression that his check of $20.28 was a payment of this premium. But it was 
explained to him that this check was for the preceding premium, and his atten- 
tion was called to the fact that he had been told the policy had lapsed and that 
he had sent a personal health statement. At the time the above explanation was 
made, to wit, July 28, 1923, insured was in default as to the last above mentioned 
premium even on the theory that April 12, 1923, was its true due date, with May 
13, 1923, as the limit of its grace period. Hence the company was still within 
its rights in requesting, as it did, a check for the payment of said premium to- 
gether with an “Application for Re-establishing Policy.” But, as hereinbefore 
stated, insured made no such application, nor did he pay said premium then or 
indeed at any time thereafter. 

After waiting to allow insured time to comply with this request, and until 
more than three months after the expiration of such iast-named due date, the 
company on August 20, 1923, returned the proceeds of the check sent for the 
next premium which the company theretofore had refused to accept and had 
written insured it was holding such proceeds subject to his order and his further 
action, and that, if this did not meet with his approval, the company would “im- 
mediately return” the proceeds of said check to him; and the company also in- 
closed, with such returned proceeds, the policy, not as “forfeited” or canceled as 
plaintiff contends in her brief, but indorsed for paid-up term insurance for 2 
years and 96 days. It is true this paid-up insurance was made to run from 
February 28, 1923, treated as the due date by both parties to the contract, but, 
even had it been made to run from the true due date of April 12, 1923, this would 
have made no difference, because even then insured’s death occurred 2 years, 8 
months, and 11 days thereafter, which was far beyond the term of any extended 
insurance that could have been granted from said true due date. 

With reference to the effect of not paying the premium last above mentioned, 
the terms of the policy provide that: 

“Except as herein provided the payment of a premium or installment thereof 
shall not maintain this Policy in force beyond the date when the next premium or 
installment of premium is payable. If any premium or installment thereof be not 
paid before the end of the period of grace, then this Policy shall immediately 
cease and become void, and all premiums previously paid shall be forfeited to the 
Company except as hereinafter provided. * * * 

“The term for which the insurance will be continued under option (b), or the 
amount of the paid up life insurance under option (c), will be such as the net cash 
value obtainable under option (a) will purchase at the attained age of the In- 
sured at date of default when applied as a net single premium. 

“In the event of default in payment of premium, if this policy shall not, 
within three months after such default, have been surrendered to the Company at 
its Home Office for its cash value as provided in option (a), or for paid up in- 
surance as provided in option (c), the insurance will be automatically continued 
as provided in option (b).” (All italics ours.) 


[5] There having been a default in the payment of the above-mentioned 
quarterly premium, under either view as to the due date thereof, and the effect 
of this default not having been avoided, nor even attempted to be avoided, by the 
insured, although given more than one opportunity to do so, how can it rightly 
be said that the company “wrongfully” declared a forfeiture of the policy or that 
it wrongfully indorsed the policy in the way it did, which was in strict accord- 
ance with the terms of the policy in the situation brought about by such default? 
Much is said in plaintiff’s brief, and numerous cases are cited, anent “iorteiture ; 
but what was done by the company was not a “forfeiture” of the policy nor a 
change of the policy to a different kind of insurance effected by the company 
solely on its part, but a mere following or an observance of the terms of the 
policy and an essential part of the insurance contract in the situation created by 
the aforesaid default. In other words, by its own terms the policy lapsed for 
default in the payment of said premium and the endorsement of the policy by 
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defendant was merely an exercise of the right to invoke the self-acting policy 
provisions. While the change from an ordinary life to term insurance might 
perhaps, to that extent, be called a forfeiture in a sense, yet no question of 
forfeiture, as that term is used in the cases cited, is involved in this case. Payne 
y. Mutual Life Ins. Co., 195 Mo. App. 512, 516, 191 S. W. 695; Capp v. Security 
Mutual Life Ins. Co., 117 Mo. App. 532, 94 S. W. 734; Security Life Ins. Co. v. 
Seeber (C. C. A.) 41 F.(2d) 600, 602. 

[6] Plaintiff now asserts that her “position is that the policy was alive as an 
ordinary life policy, up to and at the time of insured’s death, and the action of 
the appellant in lapsing and forfeiting the policy as of February 28, 1923, did 
not put in force and effect, the provision of the policy with reference to extended 
insurance, the policy continued as an ordinary life policy because of the wrongful 
action of the appellant in attempting to limit the policy to term insurance for a 
period of two years and 96 days.” 

But this position is directly contrary to both the original and amended petition, 
for they both bottom the cause of action on plaintiff's asserted right to “extended 
insurance.” 

Furthermore, in view of this, no reliance can now be had on “wrongful 
forfeiture,” for the issues raised by the pleadings cannot be abandoned in this 
way nor can the issues and declarations of law be broader than the pleadings. 
State ex rel. v. Allen, 313 Mo. 384, 282 S. W. 46; Karte v. J. R. Brockman Mfg. 
Co. (Mo. Sup.) 247 S. W. 417; Allen v. Quercus Lumber Co., 182 Mo. App. 280, 
168 S. W. 794. 

[7] What has been said hereinbefore with reference to the effect of the 
default in the premium last considered is upon the theory that the policy due 
dates of the quarterly premiums were changed and governed by the delay in the 
delivery of the policy. Of course if, by reason of insured’s acts and communcia- 
tions, he recognized and agreed to the policy due dates, then they would remain 
in force, but plaintiff’s rights under the policy, or under it as indorsed by defend- 
ant, would be in no better situation. There are cases holding that, notwithstanding 
delay in delivery of the policy, the due dates of the premium payments specified 
in the policy itself may become fixed and unchanged on account of the acts of 
the parties to the contract and what was done by them under it. McConnell v. 
Provident Savings L. A. Society (C. C. A.) 92 F. 769, 771, 772, and other cases. 
But there is no necessity of deciding whether insured recognized or impliedly 
agreed to the policy due dates or not, since under either set of due dates there is 
no difference in the rights of the plaintiff, as has been hereinbefore shown. 

[1] It is urged that, if the company had applied the dividends to the payment 
of the premiums, the policy would not have even been open to the charge of lapse 
for a far longer period after default than the date used. The contention 
possibly may be that, had the dividends been so applied to the payment of 
premiums, the policy would have been still alive as an original contract of life 
insurance. As said before, however, the cause of action is not based on this 
theory, but on the theory that a lapse had occurred and extended insurance arose 
which had not expired at insured’s death. Even had the case not been bottomed 
on this theory, nevertheless, the claim that dividends should have been used to 
apply on premiums cannot avail anything. In the first place, there is nothing in 
the policy providing for or requiring the application of dividends to the payment 
of premiums where there has been default in payment of premiums. On the 
contrary, the policy directs the use of dividends, in that emergency, for an entirely 
different purpose. And, so far as we can perceive, they were applied in augmenta- 
tion of the amount then due under the policy which includes the payment or 
cancellation of the admitted indebtedness, in strict accordance with the terms of 
the contract in reference to dividends and any possible indebtedness. At least 
there is no actuarial, or indeed any other, evidence to the contrary. 

(9, 10] It is urged that it was the duty of defendant to notify insured of the 
amount of the dividends, and that, as the record is silent as to any such notice, 
the defendant “waived the prompt payment of premiums and could not declare a 
torteiture.”” As we have already said, “forfeiture” is not involved herein. But, 
even if a partial forfeiture is to be deemed involved in the change to the indorsed 
pol y, of which we fail to find any evidence, nevertheless the provision in the 
Policy permitting the application of dividends to the payment of premiums, being 
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one of four options granted insured by the “Participation” clause of the 
does not apply to the situation where the policy is lapsed, but only to the dispo- 
sition to be made of the dividends during the life of the policy prior to a default 
or lapse. It permits such application after the second year’s premium has hein 
paid, and, upon notice to insured, he is granted the four options, one of which he 
may then exercise. 

The three options in the provision applying to “Surrender or Lapse” require 
payment of three full years’ premiums, after which the owner “not later than 
three months after any default in payment of premium” may elect one of them 
as the method of determining what shall be done with the policy, not what shall 
be done with reference to the payment of premiums, for it is dealing with a situa- 
tion where the payment of premiums has ceased, and in this provision nothing 
is said about notice to insured. Indeed, nothing is said anywhere in the policy 
about notice to insured as to the payment of premiums. Naturally, as that is a 
matter of which he is necessarily aware, no notice to him that they are about 
to fall due is needed, though customarily such notice is given. We have not been 
cited to any decision, nor can we find any holding that, under the situation here 
presented, dividends must be applied toward the payment of premiums. 

[11, 12] But when insured was, after repeated notice, informed that the 
policy had been indorsed for $1,955 term insurance and the length of that term and 
of the application of the dividends accrued, he took no steps to indicate any dis- 
sent or objection to what had been done. And this brings up the question whether 
he did not consent to, or acquiesce in, all that is involved in the indorsement on the 
policy? We think it should be said that he did. He not only received and re- 
tained the policy as indorsed for 2 years and 4 months, but he also cashed the 
refund made him of the amount he mistakenly wanted to have applied on another 
and succeeding premium. He made no objection whatever to what was done, 
though he had the most explicit information in regard thereto. Cooper v. New 
York Life Ins. Co. (Mo. Sup.) 211 S. W. 548, 549; Christensen v. New York 
Life Ins. Co., 160 Mo. App. 486, 500, 141 S. W. 6, citing New York Life Ins. Co. 
v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; American Ins. Co. v. Nei- 
berger, 74 Mo. 169, 173; Faith v. Home Life Ins. Co., 203 Mo. App. 196, 199, 208 
S. W. 124; Steinberg v. Phoenix Ins. Co., 49 Mo. App. 255, 265. As bearing on 
the point that the endorsed policy was accepted as the final contract, see 6 Couch 
on Insurance, § 1407; Home Ins. Co. v. Lumber Co., 126 Ga. 334, 55 S. E. 11; 
Mutual Life Ins. Co. v. Phinney, 178 U. S. 327, 341-344, 20 S. Ct. 906, 44 L. Ed. 
1088; Mutual Life Ins. Co. v. Sears, 178 U. S. 345, 20 S. Ct. 912, 44 L. Ed. 1096; 
Mutual Life Ins. Co. v. Hill, 178 U. S. 347, 20 S. Ct. 914, 44 L. Ed. 1097. 


Finding of fact No. 35, as modified and given by the court, shows that, in 
arriving at the sum of $1,955 of extended or term insurance and the length of 
time for which it was granted, namely, 2 years and 96 days, defendant computed 
these matters in accordance with the requirements of the policy and as of Febru- 
ary 28, 1923. If this had been done on the theory that April 12, 1923, was the 
true due date of the premium involved, the amount of the extended insurance may 
have been slightly increased, but the length of the term thereof, if lengthened at 
all, still would not be long enough to include, or even extend to, the date of 
insured’s death. 


[13] Our nonforfeiture statute, section 5741, Rev. St. Mo. 1929, grants ex- 
tended insurance on policies 3 years or more old, and the terms of the policy also 
grant automatic extended insurance where the insured does not, within 3 months 
after the due date of a defaulted premium apply for its surrender value or for 
paid-up insurance. The actuarial evidence offered by defendant shows that the 
statute and the statutory method of computation are less favorable to plaintiff 
than the one provided by the terms of the policy. The plaintiff was entitled to 
claim under the most favorable method, which she did. But, while the courts 
allow a plaintiff to choose between the policy and the statutory method in regard 
to the computation of extended insurance, they have never, so far as we are 
aware, allowed a plaintiff to mix the two, and, selecting from each the most desir- 
able elements from plaintiff’s point of view, rely upon the result arising trom the 
mixture thus compounded. Hence the effect of the statute and its method of 
computation may be disregarded in this case, nor would they change the result 
if followed. Defendant was entitled, either under the terms of the policy or of 


policy, 
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the statute, to deduct the admitted indebtedness. It of course would necessarily 
lessen the actual value of this, or of any other, policy. Alexander v. Mutual Life 
Ins. Co. (Mo. App.) 290 S. W. 452; Leeker v. Prudential Ins. Co., 154 Mo. App. 
440, 134 S. W. 676; McCall v. International Life Ins. Co., 196 Mo. App. 318, 193 
S. W. 860; Ruane v. Manhattan Life Ins. Co., 194 Mo. App. 214, 186 S. W. 1188. 

[14, 15] Many other points are raised and discussed in the briefs, but as we 
view the case, they need not be noticed in this opinion. It is manifest that, from 
whatever angle the case is viewed, the plaintiff is not entitled to recover. The 
situation which arose came, not from any wrongful or unauthorized act of de- 
fendant, but out of the failure of insured to perform his duty in reference to 
the payment of premiums and his acceptance and acquiescence in what then be- 
came due him under the policy in reference to extended insurance. Unfortunate- 
ly, so far as recovery herein is concerned, insured outlived the term of such 
insurance. Plaintiff had no vested interest in the policy; insured could change 
the beneficiary whenever he chose; so that what he did in causing, and therafter 
consenting to or acquiescing in, the insurance contract as made and changed by 
his acts, must control the rights of plaintiff. As said in Citizens’ National Life Ins. 
Co. v. Morris, 104 Ark. 288, 148 S. W. 1019, 1022, “The court cannot make con- 
tracts for the parties, and it is its duty to enforce them as the parties have made 
them.” 

It follows that the judgment must be reversed. It is so ordered. 

All concur. 


DALY v. SOVEREIGN CAMP, W. O. W. No. 17305. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
44 Southwestern Reporter (2d) 229. 
1. INSURANCE. 


Clause in insurance certificate relating to payment of premiums construed to 
refer to withdrawal privileges available to insured only, and not to keeping of in- 
surance alive while insured was living, or to beneficiary’s rights after insured’s 
death. 

Insurance certificate, issued in lieu of old certificate, provided that 
it was to become effective on June 1, 1929, though it bore the date of 
June 1, 1926, three years earlier, and further provided that withdrawal 
values were to be available to insured after he had made payments for 
three full years from date of application, while nonforfeiture values were 
to be computed as if the certificate had been issued on June 1, 1926. 

(For other cases, see Insurance, Dec. Dig. § 744.) 

2. INSURANCE. 

Provisions that certificate, though issued June 1, 1929, was to be dated June 1, 
1926, and nonforfeiture values were to be computed from latter date held to govern 
basis of computing amount due and whether computation should be made. 

Clause that insurance certificate, though issued on June 1, 1929, is to be 
dated June 1, 1926, controls both basis and elements of computation of 
amount due, and question whether there was anything to be computed, since 
it meant that certificate was to be treated as if it had been issued on June 1, 
1926, and this bears not only on question of how computation should be 
made, but also on whether any computation should be made. 

(For other cases, see Insurance, Dec. Dig. § 744.) 

3. INSURANCE. 

Ambiguous insurance contract must be given that construction most favor- 
able to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 


_ Provision in application for certificate that withdrawal values are available to 
insured only after three years’ payment from date thereof cannot prevail over 
conflicting provisions in certificate. 


(For other cases, see Insurance, Dec. Dig. § 730.) 
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5. INSURANCE. : ) 

Same rule of strict construction against insurer applies to application as to 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

Action by Roy E. Daly against the Sovereign Camp of the Woodmen of the 
World. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

W. J. Boyd and Miles Elliott, both of St. Joseph, for appellant. 

De E. Bradshaw, of Omaha, Neb., and Charles F. Keller, of St. Joseph, for 
respondent. 

TRIMBLE, P. J. 

This is an action by the beneficiary in a certificate of insurance issued by the 
defendant, a fraternal beneficiary association organized under the laws of Nebraska 
and authorized to do business in Missouri. The certificate sued on was issued June 
28, 1929, to Michael J. Daly, member of camp No. 1, state of Missouri, for the sum 
of $1,000 payable to insured’s son, the plaintiff herein, on the death of his father. 
The latter died February 6, 1930. The court rendered judgment for defendant, and 
plaintiff has appealed. 

On October 12, 1896, defendant issued.to Daly a certificate of that date for 
$2,000; and the monthly premiums, dues, and assessments were duly paid thereon 
up to and including May 31, 1929. 

On June 10, 1929, insured, pursuant to the defendant’s by-laws, made application 
to exchange his certificate for “An Ordinary Life Certificate in the amount of 
$1,000.” Said application contained the following: 

“The new certificate is to become effective on the first day of June 1, 1929, and 
to bear the date of June 1, 1926, and age of 57. * * * 

“It is understood and agreed that withdrawal values, if any, on the new cer- 
tificate will be available to me only after I have made payments on said new cer- 
tificates for three full years from date thereof. * * * (Italics ours.) 

“First payment on new certificate is for the month of June, 1929, and I war- 
rant that all the required payments on my present certificate have been paid up to 
the first of the month for which said first payment is made. * * * 

“In consideration of such exchange I hereby surrender my said Benefit Certi- 
ficate to the Sovereign Camp of the Woodmen of the World, and I hereby, for 
myself and my beneficiaries, and for anyone claiming any right in, through or on 
account of said Certificate, release said Sovereign Camp of the Woodmen of the 
World from any and all liability thereunder, and I agree to abide by the laws of 
the Sovereign Camp of the Woodmen of the World as they now are or may here- 
after be amended. * * *” 

Acting upon the application for an exchange of the old policy of $2,000 for 
the new one of $1,000 in lieu thereof, the defendant issued the policy or certificate 
which is herein sued on, and which provided that defendant would pay a death 
benefit of $1,000 to Roy E. Daly, son, the beneficiary under the certificate, or a cash 
surrender value according to paragraph 2, page 2 of the certificate, which para- 
graph, so far as applicable, reads as follows: 

“2. Cash Surrender, Loan Value, Paid Up and Extended Insurance: After 
thirty-six monthly payments on this certificate shall have been made, should the 
member fail to pay any subsequent monthly payment, the member, within three 
months after due date of the monthly payment in default, but not later, upon 
written application and legal surrender of this certificate, may select one of the fol- 
lowing nonforfeiture options: 


“Option (a). The Cash Surrender Value for the period to the end of which 
premiums have been paid in full. 

“Option (b). A Paid Up Certificate for the period therein specified. 

“Option (c). Extended Insurance from such due date, for the amount of the 
death benefit on page 1 hereof, but without Total and Permanent Disability Benefits, 
for the period specified in Column 3 of Table A on page 3 hereof for the period to 
the end of which premiums have been paid in full.” Or an automatic premium 
loan in accordance with paragraph 3, page 2 of the certificate, which reads as fol- 
lows: “3. Automatic Premium Loan: After thirty-six monthly payments on this 
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certificate shall have been paid, if any subsequent monthly payments be not paid on 
or before its due date, and if the member has not, prior to such due date, selected 
one of the options available under the nonforfeiture provisions of this certificate, 
the Association will without any action on the part of the member, advance as a 
loan to the said member the amount of the monthly payments required to main- 
tain this certificate in force from month to month until such time as the accumu- 
lated loans, together with compound interest thereon at the rate of five per cent. per 
annum, and any other indebtedness hereon to the Association, equal the cash value 
hereof at the date of default in the payment of the monthly payments. When the 
said cash value has been consumed in loans advanced and interest thereon, then this 
certificate shall become null and void; provided that while this certificate is con- 
tinued in force under this provision, the member may resume the payment of 
monthly payments without furnishing evidence of insurability, and the accumulated 
loans and interest thereon shall become a lien upon this certificate and shall con- 
tinue to bear interest at the same rate. Provided further, that such lien may be 
paid in whole or in part at any time by the member, but if not paid said loan and 
accumulated interest thereon shall be deducted upon any settlement with the mem- 
ber or from the amount payable at the death of the member.” 

The certificate sued on contained the following further provision: “The non- 
forfeiture values shall be computed as if this certificate had been issued on the 1st 
day of June, 1926.” 

Column 2 of table A, referred to in the above option (c), providing for ex- 
tended insurance, specified that at the end of the third certificate year, the term of 
extended insurance was 2 years and 79 days. The required monthly payments were 
made on the new certificate from June, 1929, the month of its issue, to the month 
of November, 1929, both inclusive, but the payments for December, 1929, and sub- 
sequent months were not made, and insured was shown by defendant’s records to 
have been suspended as of January 1, 1930, for nonpayment of the December, 1929, 
payment. 

The death of the insured on February 6, 1930, occurred within less than 
two months after default in payment of the December, 1929, installment of 
premium, and was therefore within the period of extended insurance, to wit, 2 
years and 79 days, allowed the insured by colmun 3 of table A. 

As is usual in all such certificates of insurance both the old and new contracts 
provided that the insured agreed to obey and be bound by the constitution and 
by-laws of the association and subsequent changes therein, and that failure to 
pay any assessment when due would result in suspension of the insured, and 
render the policy or certificate null and void. But these provisions with reference 
to suspension and forfeiture of the certificate are modified by the provisions 
hereinbefore set out, to wit: No. 2, dealing with cash surrender, loan value, paid-up 
and extended insurance, and especially option (c) thereof, together with the 
Provision in paragraph 3 referred to in the automatic premium loan plan. By 
the former, it is provided that if, after payment of 36 monthly installments shall 
have been made, the member should fail to pay any subsequent monthly payment, 
he could, within three months after default, but not later, have extended insurance 
for the amount of the death benefit (in this case $1,000) for the period of 2 years 
and 29 days. By the latter, it is provided that after 36 installments shall have 
been paid, if default is made in the payment of any subsequent monthly install- 
ment, and insured has not, prior to such default, selected one of the options 
available under the nonforfeiture provisions, the association will, “without any 
action on the part of the member,” advance as a loan the amount required to 
maintain the insurance in force from month to month until the accumulated loans, 
with 5 per cent. compound interest thereon, and any other indebtedness to the 
association, shall equal the cash value of the certificate at date of default, and, 
when such cash value has been consumed in loans advanced and interest thereon, 
then the certificate shall become null and void. In other words, on default in 
the payment of an installment under the conditions specified, loans to meet such 
unpaid installments would come into existence automatically, and these would carry 
the insurance until the unpaid installments and interest consumed the cash value 
of the certificate. This automatic loan plan further provided that the member 
could resume payment of monthly installments without furnishing evidence of 
insurability, and the loans with interest should become a lien upon the certificate 
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and bear interest, and said lien could be paid in whole or in part by the member; 
but, if not paid, such loan and interest should “be deducted upon any settlement 
with the member or from the amount payable at the death of the member.” It js 
manifest therefore that upon the death of insured within two months after default 
in payment of the December, 1929, installment, the certificate was still in force by 
reason of the above specified modifying provisions, and the beneficiary is entitled 
to the amount of the certificate less the amount of the unpaid installments with 
interest, unless there is something in the contract which renders the 
provisions inapplicable. 

It is at this point that the defense of the association ultimately rests; it being 
very strenuously urged that the above provisions are not applicable until after 
the payment of three years’ premiums have been made since the time of the 
issuance of the new certificate. 

The only provisions in the contract applicable to this contention are the four 
following (the first two of which are in the application itself), namely: 

In the Application. 

“The new certificate is to become effective on the first day of June, 1929, and 
to bear the date of June 1, 1926, and age of 57. * * * ” . 

“It is understood and agreed that withdrawal values, if any, on the new 
certificate will be available to me only after I have made payments on said new 
certificate for three full years from date thereof. * * * ” 

In the Certificate. 

“The nonforfeiture values shall be computed as if this certificate had been 
been issued on the Ist day of June, 1926.” At this time insured’s age was 37. 

The provisions relating to cash surrender value, extended insurance, and 
automatic premium loan, all are to be in force “after thirty-six monthly 
ments on this certificate have been made.” 

[1] What then is the meaning of the contract? It will be observed that 
while the new certificate is to become effective on June 1, 1929, it is to bear the 
date of June 1, 1926, three years earlier. Also that withdrawal values, if any, 
are to be available to insured after he has made payments for three full years 
from date of application; while nonforfeiture values shall be computed “as if this 
certificate had been issued on the Ist day of June, 1926.” There must be a 
difference between withdrawal values and nonforfeiture values, else why use differ- 
ent names for them? The first are allowable to insured alone while he is yet 
alive. The second are of advantage to insured merely in keeping his insurance 
alive by having the unpaid installments taken out of the amount otherwise due 
on the certificate after he is dead; and of these the beneficiary receives the benefit. 
So far then as concerns the above clause, calling for payment “for three full 
years” from date of the application, it would seem to refer merely to the with- 
drawal privileges available to insured only, and not to the keeping of the insurance 


alive for a certain period while insured is living, or to the rights of the beneficiary 
after insured’s death. 


abe ve 


pay- 


[2] As to the clauses “after thirty-six payments,” etc., in the other provisions 
mentioned, What effect is produced on them by the provision that the certigcate, 
though issued on June 1, 1929, is to be dated June 1, 1926, and the provision that 
the nonforfeiture values shall be computed as if the certificate had been issued 
on June 1, 1926? Certainly these unusual provisions perform some function, and 
what else can they do except to modify and govern the “full three years” and the 
“thirty-six monthtly payments” clauses? It is too narrow a construction to hold 
that the clause saying the nonforfeiture values shall be computed as if the cer- 
tificate was issued on June 1, 1926, merely refer to the elements or basis of the 
computation to be made in case there is legally anything to be computed. As 
we view it, this clause governs not only the basis and elements of the computa- 
tion of the amount due, but, together with the one in relation to the date of the 
certificate, also governs and settles the question of whether there is legally any- 
thing to be computed. It means that the certificate is to be treated as if it had 
been issued on June 1, 1926, and this bears not only on the question of how the 
computation should be made, but also on whether any computation whatever should 
be made. If the clause now under consideration does not include and govern 
both of these matters, then there is no clause affecting the provision that the 
policy is to be regarded as issued on June 1, 1926, so as to take away the effect 





Life | Katz v. Union Central Life Ins. Co. 697 


it would otherwise have on the question whether the certificate is to be regarded 
as alive when insured died. 

[3] But even if there is some room for defendant’s contention in the matter 
above indicated, clearly the most that can be said is that the contract is vague 
in this regard and open to two possible constructions, and this is of no avail or 
comfort to defendant. It is well settled that, if the terms of the contract of 
insurance are ambiguous and call for construction, the contract must be given 
that construction most favorable to the insured. State ex rel. v. Trimble (Mo. 
Sup.) 39 S.W.(2d) 355, 358; Mathews v. Modern Woodmen, 236 Mo. 326, 343, 
344. 139 S. W. 151, Ann. Cas. 1912D, 483; Kimbrough v. National Protective 
Ins. Ass’n. (Mo. App.) 35 S.W.(2d) 654; Shadley v. Grand Lodge of Brother- 
hood of R. T., 212 Mo. App. 653, 254 S. W. 363. 

[4, 5] The provision in the application that the withdrawal values shall be 
available to insured only after payments for three full years from date of 
application cannot prevail over the provisions in the certificate and the construc- 
tion to be placed on them. 321 C. J. 1160, No. 273; Tate v. Jasper County, etc., 
Ins. Co., 133 Mo. App. 584, 588, 113, S. W. 659; Baker v. Keet-Roundtree D. G. 
Co., 318 Mo. 969, 2 S.W.(2d) 733, 738. But the application supports the con- 
struction that the certificate was in force at the time of insured’s death. The 
same rule of strict construction against the insurer applies to the application as 
to the certificate. 321 C. J. pp. 1155-57. 

From all of which it follows that the judgment should be reversed, and the 
cause remanded. It is so ordered. : 

All concur. 


KATZ v. UNION CENTRAL LIFE INS. CO. No. 17310. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
44 Southwestern Reporter (2d) 250. 
3. INSURANCE. 

Where insured is incapacitated from performing any substantial part of his 
ordinary duties, case of “total disability” is presented, although he is still able 
to perform a few minor duties. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

4, INSURANCE. 

Whether insured is disabled from prosecuting any occupation is determined 
by consideration of his education, experience, age, and natural ability. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE. 

Whether insured, a farmer, was incapacitated from performing any substan- 
tial part of his ordinary duties, thereby presenting case of total disability, though 
still able to perform a few minor duties, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. INSURANCE. 

In action on accident policy, instruction respecting total disability held proper 
and warranted by evidence. 

The instruction recited provisions of policy respecting total and per- 
manent disability, required finding of issuance of policy, payment of 
premium, age under sixty, accident disabling insured, that he was still 
disabled totally and permanently and thereby prevented from performing 
any work or following any occupation or engaging in any work for 
—_ remuneration, or profit, and then defined the words of the disability 
clause. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Circuit Court, Howard County; A. W. Walker, Judge. 

Action by Joe Katz against the Union Central Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Sam C. Major and Lionel Davis, both of Fayette, for appellant. 


Roy D. Williams, of Boonville, and R. M. Bagby, of Fayette, for respondent. 
ARNOLD, J. 
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Plaintiff filed suit to recover disability benefits of $300, being monthly pay- 
ments of $100 each, alleged to be due respectively on May 20, June 20, and July 
20, 1930, under the terms of an insurance policy, issued by the appellant on 
August 31, 1923, and on which plaintiff had paid two annual premiums. There 
was a verdict and judgment for plaintiff in the sum of $300. Defendant has ap- 
pealed. 

It appears from the record that on April 14, 1925, the plaintiff, Joe Katz, 
sustained serious accidental injury, resulting from a kick by a mule, by reason of 
which he was confined in a hospital and underwent two operations. Defendant 
paid the monthly benefit of $100 per month for five years and one month and 
then refused to pay more, on the ground that respondent had recovered and was 
able to perform his usual duties. 

The record discloses plaintiff was born in Russia; came to this country at 
the age of twenty; could neither read nor write the English language. He first 
was a pack peddler; next worked on government work, carried rock, and was a 
common laborer. He next bought a 170-acre farm and did his own work on the 
farm, hiring additional help during harvest season. He had a wife and three 
children who helped on the farm with the “chores.” The farm consisted mostly 
of grass pasture, with some cultivated land. Plaintiff grew some crops, raised 
cattle, and did some fur trading and trapping. Before his injury he weighed 165 
pounds and was a strong, active man. At the time of the trial, he weighed 130 
pounds, felt weak and sick, was able to do no labor, and had to hire all his 
work done; he was growing weaker and was not in as good physical condition 
as a year before. He said he was not qualified to do any other business than 
farming. 

Physicians who treated or examined plaintiff testified he was seriously in- 
jured; that he had sustained a ruptured spleen, which had been removed, a 
misplaced kidney, and a ruptured kidney; that his injuries were permanent and 
would incapacitate him from physical labor; that he had adhesions, was emaciated, 
and apparently was suffering at the time of the trial. Since the injury plaintiff 
had performed small duties about the farm, such as milking one or two cows, 
handling small sticks of wood at the time of wood sawing, driving his car to 
town; had bought and sold furs and done other light things, but that he had 
been unable to do any heavy farm work. He denied that he had put up hay or 
tobacco in the barn. Other witnesses testified the hired help did all the labor and 
that plaintiff did none. For defendant, there was evidence that plaintiff had put 
up tobacco, forked hay, ridden a plow, and done other farm duties. 

The jury found the issues for plaintiff, under the instructions. 

The pertinent provisions of plaintiff's policy of insurance are these: “2. 
Definition of Total and Permanent Disability. The insured, in event he shall 
become disabled by accident or disease while this policy is in force, shall receive 
the benefits hereinafter provided, subject to the following conditions. The dis- 
ability must be total and permanent and of such a character that the insured is 
and continuously will be prevented thereby during his life from performing any 
work, or following any occupation, or engaging in any business, for wages, re- 
muneration or profit, the injuries specified in Article 3 alone excepted.” Other 
provisions relate to the amount of the premium, benefits on disability before age 
sixty, etc., and it is shown that plaintiff was thirty-nine years of age at the time 
of the trial. 

{1, 2] The first assignment of error is that the verdict is against the evidence 
and the weight thereof. It is the province of the jury to determine the weight of 
the evidence, and unless this court can say, as a matter of law, that there is no 
substantial evidence in the record, in support of the verdict, the judgment of the 
trial court will not be disturbed. 

[3, 4] The next charge of error to be considered is that the trial court erred 
in refusing to direct a verdict for defendant. The disposition of this charge in- 
volves the construction of the quoted provision of plaintiff’s policy, defining total 
and permanent disability. 

“Total disability to follow one’s usual occupation or employment as used in 
an accident policy means wholly disabled from performing the usual and cus- 
tomary duties of one’s employment, and consequently an insurer is not liable as 
tor total disability where the accident has merely prevented the insured from 
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accomplishing as much in a day’s work as before. But where the insured is in- 
capacitated from performing any substantial part of his ordinary duties a case 
of total disability is presented, although he is still able to perform a few minor 
duties.” 1 C. J. p. 463, § 163. 

And further: “There is no total disability to transact any and every kind of 
business pertaining to one’s occupation where insured although unable to perform 
some of his duties, remains able to perform others; and it is not sufficient that 
he cannot perform his duties as effectively as before the accident; but when 
insured is prevented by his injury from doing all the substantial acts required 
of him he is within such provision of the policy, notwithstanding the fact that 
he is able occasionally to perform some single act connected with some kind of 
business pertaining to his occupation.” 1 C. J. p. 464, § 164. 

And further: “Where the policy, while providing indemnity when the insured 
‘is permanently disabled from following his usual or other occupation, at the same 
time defines the disability which shall entitle him to recover as one which shall 
permanently prevent him from following any occupation whereby he can obtain 
a livelihood, it has been held that there can be no recovery if the insured can 
earn a living at any other occupation, although incapacitated for his original pro- 
fession or occupation. But the question whether the insured is disabled from 
prosecuting some other occupation is to be determined by a consideration of his 
education, experience, age, and natural ability.” 1 C. J. p. 465, § 167. 

[5] Applying these general rules of construction to the case at bar, we hold, 
under the conflicting evidence in this case, that it was a question for the jury 
to decide whether or not plaintiff had become, and still was. incapacitated from 
performing any substantial part of his ordinary duties, thereby presenting a case 
of total disability, even though he was still able to perform a few minor duties. 
If the plaintiff's evidence is to be believed, and the jury doubtless believed it, 
he was able to do only minor things about the farm, milk one or two cows, 
carry light sticks of wood to the wood saw, drive his car, and possibly ride on a 
load of corn or other produce. His testimony was that the substantial things about 
the farm, the heavy labor, was all done by hired help. He was relieved of most 
of the chores by his wife and children. Lacking a general education, being unable 
to read or write the English language, any efforts put forth by plaintiff were 
confined to manual labor. That had been his work all his life. He could not now 
carry a pack, he could not work for the government, lifting heavy loads, and he 
could not do heavy farm labor; he weighed less and was growing weaker. Plain- 
tiff's lack of education, his previous experience, and age prevented him from 
finding any other sort of work. The testimony shows he had some experience in 
trapping and buying and selling furs. He testified he would average forty to 
fifty dollars a year from this work, which appears to have been rather a side 
line, pursued in the off season and not a vocation in any sense. 

[6] Defendant insists that if we consider the evidence offered by it, we 
could find plaintiff did practically everything there was to be done in carrying 
on his business on the farm: that he may not have done all of it, but that he did 
some of it; that he manages the business and is the head of it. This court, as 
heretofore noted, is precluded from giving weight to the defendant’s evidence, 
since the jury has accepted plaintiff’s evidence as true. 


In the case of Wall v. Casualty Co., 111 Mo. App. 504, 86 S. W. 491, 498, 
the St. Louis Court of Appeals has discussed policies with similar provisions, 
saving: “It never could have been the understanding of the parties that the 
plaintiff should get nothing from the company, if accidentally disabled to do any- 
thing he knew how to do, because perchance there were occupations which he 
might have worked at if he had understood them. When the language of the 
policy is the broadest, it is used with reference to the lot in life of the insured. 
his vocation and capacity.” As said in the case of McMahon v. Supreme Council, 
34 Mo. App. 468, 472: “This makes it very clear that what is and what is not a 
‘total disability’ within the meaning of the contract is a relative question, depend- 
ing upon the attainments of the person disabled. A physical ailment which would 
render an illiterate laboring man totally unfit to earn a livelihood might not 
Prevent a lawyer from practicing his profession, or take away from him all 
other chances of earning a living in some other avocation. Therefore, in deter- 
mining the liability in such a case, the courts must consider both the mental and 
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the physical capabilities of the assured, otherwise such a benefit certificate would 
be a delusion and a snare.” If we consider both the mental and physical capa- 
bilities of this plaintiff, in his present condition, we see no escape from the con- 
clusion that no vocation for which he is fitted is open to him at this time, if his 
condition remains the same as at the trial. 

[7] The defendant complains of the instruction given by the court on behalf 
of plaintiff. The argument is to the same effect as that the case should not 
have been submitted to the jury, because there was no evidence to support it. 
The instruction recites the provisions of the policy relating to total and permanent 
disability, requires a finding of issuance of the policy, payment of premium, age 
under sixty; of an accident disabling plaintiff; that he is still disabled totally and 
permanently and thereby prevented from performing any work or following any 
occupation or engaging in any work for wages, remuneration, or profit; and then 
defines the words of the disability clause, substantially as defined in the citations 
supra. This instruction is supported by the evidence and is hereby approved 
Another objection urged against this instruction is that it does not contain the 
defense claimed by defendant; that plaintiff, in fact, was not disabled and was 
performing his work. This is but a negative statement of the same question and 
is presented to the jury in the instructions given by the court in defendant's 
behalf. 

This case was well tried, the evidence fully and ably presented, and the verdict 
of the jury is supported by the evidence under the law. 

The judgment is affirmed. 

All concur. 


HIGGINS v. OLD LINE INS. CO. OF LINCOLN, NEB. No. 28016 
Supreme Court of Nebraska. Jan. 8, 1932. 
240 Northwestern Reporter 275 
1. INSURANCE. 

Evidence held to establish that life insurer by its conduct waived right to as- 
sert strict enforcement of forfeiture provisions of extension premium note (Comp. 
St. 1929, §§ 44-602, subd. 2, and 44-608). 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. ; 

Provision in premium note for forfeiture of life policy upon default in pay- 
ment, being for insurer’s benefit, may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Syllabus by the Court. 

1. Evidence examined, and held that, by its conduct, the insurance company 
waived the right to strict enforcement of the forfeiture provisions of an extension 
premium note. 


2. A provision that a policy shall be forfeited if a premium note is not paid upon 
maturity is for the benefit of the company, and may be waived by the insurer. 

Appeal from District Court, Platte County; Lightner, Judge. 

Action by Emma L. Higgins against the Old Line Insurance Company of Lin- 
coln, Neb. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 


King & Haggart, of Omaha, for appellant. 

McElfresh & Walker, of Columbus, for appellee. : 
Heard before Goss, C. J., and Rose, Dean, Good, Eberly, Day, and Paine, JJ. 
Day, J. 


This is an action to recover upon a life insurance policy. The insurance com- 
pany appeals from a judgment in favor of the beneficiary. 

The company insured the life of the son of the beneficiary and received the 
premiums for the first and second year and the first semiannual of the third year. 
The policy provides that it shall lapse, unless the premium is paid when due or 
within a 3l-day grace period. The semiannual premium in this case was due Feb- 
ruary 2. It was not paid when due, but during the 31-day grace period the insured 
sent the company $10. The letter of the company acknowledging receipt of this re- 
mittance shows the application made thereof : 
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“The Old Line Insurance Company. 
“March 3, 1930. Lincoln, Nebraska. 
“Carl P. Higgins, Schuyler, Nebr. 

“Dear Mr. Higgins: We are in receipt of your remittance in the sum of $10, to 
be applied as part payment on the semiannual premium on your policy No. 28718. 
The same has been given proper credit. 

“We wish to advise, Mr. Higgins, inasmuch as our records must show a pre- 
mium paid in full in some manner we are inclosing herewith a note for the balance 
of the premium payable March 18, 1930, and when the same with your signature 
is received we will issue premium receipt. 

“Thanking you for your remittance and with kind wishes, we remain, 

“Very truly yours, 
“The Old Line Insurance Company, 
“By E. McCormick, Ass’t. Cashier.” 

The note referred to was nonnegotiable and provided for forfeiture of the pol- 
icy if not paid when due, in which case the note was canceled and ceased to be an 
obligation of the insured. The insured did not sign and return this note imme- 
diately, but on March 15, the company wrote to him again about the matter. It re- 
tained the $10 and made no other statement regarding the payment or the purpose 
of the note. Upon March 24, or 8 days after the maturity of the note, the insured 
changed the due date from March 18, to April 18 and returned it to the company. 
It was accepted and retained by the company. 

On April 18 the insured remitted $10 which was applied on the indebtedness. 
No new extension agreement was executed, but a letter states that the time for pay- 
ment of the balance was extended 30 days. At this time a line was drawn through 
the due date (4-18-30) of the note and extension agreement and 5-18-30 written in 
pencil thereon. The policy had no loan or cash surrender value, but upon the pay- 
ment of the balance of $8.72 it would have had such value of $44. On May 21 the 
company notified the insured that the policy had lapsed for having failed to pay the 
note. The insured died June 23. 

[1, 2] If the semiannual premium due February 2, under the terms of the pol- 
cy, had not been paid within 31 days thereafter, the policy, according to its terms, 
would have been lapsed. Novak v. LaFayette Life Ins. Co., 106 Neb. 417, 184 N. 
W. 64. However, the insurance company did not see fit to forfeit this policy. The 
insured sent in a partial payment. It was accepted and retained by the company. 
Later after the expiration of the 31 days of grace provided by the contract and the 
statutes of Nebraska, it sent him for execution a nonnegotiable note with a for- 
feiture provision in case said note was not paid when due, so that its records 
might “show a premium paid in full in some manner.” This note was not exe- 
cuted and returned to the company until March 24, or 21 days after the expiration 
of the grace period. This first remittance, according to the letter quoted above, was 

“Applied as part payment on the semiannual premium on your policy No. 28718. 
The same has been given proper credit.” This language, together with the action 
of the company in retaining the premium, is incapable of any meaning except 
that the remittance was received as a part payment on the premium. In fact, 
the suggestion that the extension was only for their records was a waiver of 
the strict forfeiture provision, which was an inducement to sign said note. This 
was followed by a second remittance of $10, leaving a balance of $8.72 on the 
semiannual premium. No new extension agreement was executed. According: 
to the strict terms of the extension note signed, the policy might have been 
lapsed, but the company again accepted a partial payment and did not demand 
a forfeiture. This letter acknowledges this second remittance: 

“April 24, 1930. 
“Carl P. Higgins, Schuyler, Neb. . 

“Dear Mr. Higgins: We wish to thank you for your remittance of $10 repre- 
senting part payment of note and interest on your policy No. 28718. The same has 
been given proper credit and for your convenience we are today extending the bal- 
ance for a period of thirty days. 

“Very truly yours, 
“The Old Line Insurance Company. 
“By————__, Ass’t Cashier.” 
At this time the due date was changed on the policy from April 18 to May 18. 
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When the balance of $8.72 was not paid on May 18, the company attempted to for- 
feit the policy under the provisions of the extension agreement. “Forfeitures are 
looked upon by the courts with ill favor, and will be enforced only when the strict 
letter of the contract requires it, and this rule applies with full force to policies of 
insurance.” Connecticut Fire Ins. Co. v. Jeary, 60 Neb. 338, 83 N. W. 78, 51 L. R. 
A. 698; Haas v. Mutual Life Ins. Co., 84 Neb. 682, 121 N. W. 996, 26 L. R. A. 
(N. S.) 747, 19 Ann. Cas. 58. “A stipulation for the forfeiture of an insurance 
policy is waived by conduct of the insurer inconsistent with his right or intention 
to claim such forfeiture.” Jensen v. Palatine Ins. Co., 81 Neb. 523, 116 N. W. 286. 
See Knoebel v. North American Accident Ins. Co., 135 Wis. 424, 115 N. W. 1094, 
20 L. R. A. (N. S.) 1037. In this case the company waived by its conduct, which 
was inconsistent with its right to enforce such forfeiture, by accepting and retaining 
partial payments of the premium. It was a waiver of payments according to the 
contract. A provision that a policy shall be forfeited if a premium note is not 
paid on maturity is for the benefit of the company, and may be waived by the in- 
surer. Phenix Ins. Co. v. Rollins, 44 Neb. 745, 63 N. W. 46. By waiving the pro- 
visions as to the time of payment and the retention of the portion of the premium, 
the company extended the insurance for the pro rata period represented by the 
amount of the payment. This extended the insurance in force until June 8. 

The company urges that the insured was not entitled to any grace period after 
the due date of the semiannual premium, which was February 2. They discuss the 
language of the contract and contend that, under its terms, that was the due date. 
Section 44-602, Comp. St. 1929, provides: “No policy * * * shall be issued * * * 
in this state unless it contains in substance the following provisions: * * * 2. A 
provision that the insured is entitled to a grace of one month within which the pay- 
ment of any premium after the first year may be made.” Section 44-608, Comp. St. 
1929, says: “A policy issued in violation of this article shall be held valid, but shall 
be construed as provided herein, and when any provision in such a policy is in con- 
flict with any provision hereof, the rights, duties and obligations of the company, 
policy holder and the beneficiary shall be governed by the provisions of this article.” 
The construction recommended by the company would be in violation of the statute. 
The premium, having been accepted in partial payments and the forfeiture provisions 
waived, was paid until June 8. At that time there was due $8.72, which the statute 
gave the insured a grace period of a month to pay. The policy was therefore in 
force on June 23, the date the insured died. 

The court does not pass upon the question as to the allowance of a grace period 
after the due date of an extension note. The judgment of the trial court is 

Affirmed. 


MORRISSEY v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. 
No. 28006. 
Supreme Court of Nebraska. Jan. 22, 1932. 
240 Northwestern Reporter 307. 
1. INSURANCE. 


Negative answer by applicant for insurance in fraternal beneficiary associa- 
tion, to question whether eyesight was impaired, held warranty material to risk, 
and therefore avoiding policy. 

Negative answer to question whether eyesight was impaired consti- 

tuted warranty material to risk and avoided policy in the form of a 
certificate of membership, because information sought was peculiarly within 
knowledge of the applicant, and because evidence sustained contention ot 
the association that it did not issue certificates of membership to appli- 
cants afflicted as applicant was, and that it would not have issued certif- 
cate if the answer to the question had disclosed the true condition of the 
sight of the eye. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

2. INSURANCE. 

Fraternal beneficiary association held not estopped to deny liability under 
certificate, though soliciting member knew of false material statement in applica- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 
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3. INSURANCE. y a, 
General rule imputing knowledge of agent to principal held not to extend to 
soliciting member of fraternal beneficiary association. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


Syllabus by the Court. 

1. Where an applicant for insurance in a fraternal beneficiary association 
makes untruthful statements of the association in an application for insurance 
prepared by himself as a basis for insurance, and which statements are. material 
to the risk of insurance, said association is not estopped to deny its liability under 
its policy or certificate of membership even though the member of said association 
who solicited said applicant knew of the untruthfulness of said statements so 
made by said applicant. ae 

2. The general rule which imputes knowledge of an agent to his principal 
does not extend to a case where a member of a fraternal beneficiary association 
solicits one to join said association and the one solicited prepares his own appli- 
cation and makes representations therein material to the risk of insurance that 
both the applicant and the soliciting member know to be untruthful. 

Appeal from District Court, Lancaster County; Broady, Judge. 

Action by Mathew J. Morrissey against the Travelers’ Protective Association 
of America, a corporation. Judgment for the defendant on a directed verdict, 
and the plaintiff appeals. 

Judgment affirmed. 

J. W. Kinsinger and H. C. Henderson, both of Lincoln, for appellant. 

Hall, Cline & Williams, of Lincoln, for appellee. 

Heard before Rose, Good, Day, and Paine, JJ., and Leslie, District Judge. 

Lesuiz, District Judge. 

The defendant is a fraternal beneficiary association and issued its policy in 
the form of a certificate of membership to the plaintiff April 25, 1930, upon ap- 
plication made in the usual manner by plaintiff through a member of the associa- 
tion. The certificate provides for death and accident benefits. About a month after 
the issuance of the policy the plaintiff met with an accident resulting in an injury 
to his right eye necessitating its removal. The defendant denies liability under 
its policy, and alleges that it was induced to issue it because of false representa- 
tions by the plaintiff in his application with reference to his eyesight, and that 
said representations were warranties and material to the risk of insurance. One 
of the interrogatories propounded to the plaintiff in the application was: “Is your 
eyesight impaired?” To which plaintiff wrote as his answer, “No.” The plaintiff 
admits the untruthfulness of his answer, and that at the time he had a traumatic 
cataract of the left eye of such seriousness that he had practically no sight in it. 
He contends, however, that when he came to this question he asked the member 
who solicited him what his answer should be, and that he said in effect: “Since 
you can see all right, the answer should be ‘No.’” 

The plaintiff contends that his answer was not a warranty, but a representa- 
tion not material to the risk of insurance, and, further, that, the soliciting member 
knowing the condition of plaintiff’s sight, and having suggested the answer, de- 
fendant is estopped to deny its liability. 

_ The trial court, at the conclusion of all the evidence, sustained the motion of 
defendant for a directed verdict. 

Six assignments of error are relied upon by plaintiff, but we think it only 


necessary to consider whether the trial court erred in sustaining defendant’s motion 
tor a directed verdict. 


[1] It is admitted that the answer made by the plaintiff in response to the 
question, “Is your eyesight impaired” was false and known to be by the 
plaintiff when he made it. Therefore, whether such answer was a warranty or a 
representation, if it was material to the risk and the policy would not have been 
issued had the plaintiff stated the truth as to his sight, the plaintiff cannot recover 
unless the defendant is precluded from claiming nonliability because of knowledge 
the soliciting member had concerning plaintiff's sight. 

It is definitely settled by this court, through a long line of cases, that, in 
determining whether statements made in an application for insurance are war- 
ranties or representations, the court will take into consideration the situation of 
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the parties, the subject-matter, and the language employed, and will consider 
a statement made to be a warranty only when it clearly appears that such was 
the intention of the contracting parties. Ajtna Ins. Co. v. Simmons, 49 Neb. 81] 
69 N. W. 125; Kettenbach v. Omaha Life Ass’n, 49 Neb. 842, 69 N. W. 135. It is 
equally well settled as the law of this state that a distinction is recognized between 
questions in an application which call for statements of conclusions of fact not 
expressly within the knowledge of the applicant, and in regard to which the in- 
surance company has equal means of ascertaining for itself the truth, and, on 
the other hand, questions which call for information regarding facts necessarily 
and peculiarly within the knowledge of the applicant. It is held that an incorrect 
or untrue answer in an application for life insurance in reference to matters 
of opinion will not void a policy, but that an untrue answer in an application for 
life insurance as to matters which are peculiarly within the knowledge of the 
applicant, and material to the risk, will void the policy. Royal Neighbors of 
America vy. Wallace, 73 Neb. 409, 102 N. W. 1020; Swanback v. Sovereign Camp, 
W. O. W., 103 Neb. 34, 170 N. W. 354; Seal v. Farmers’ & Merchants’ Ins. Co., 
59 Neb. 253, 80 N. W. 807; Muhlbach v. Illinois Bankers’ Life Ass’n, 108 Neb. 
146, 187 N. W. 787. That the information sought to be obtained by the answer 
to the question was peculiarly within the knowledge of the plaintiff is scarcely 
open to discussion. He has admitted that he had been afflicted with traumatic 
cataract of the left eye for many years, that the sight was destroyed, in effect; 
and that he had repeatedly been advised by medical experts to submit to an 
operation for the restoration of the sight of his left eye. It is contended by the 
defendant that it was its policy not to issue certificates of membership to appli- 
cants afflicted as plaintiff was, and that it would not have issued the certificate 
in question had his answer disclosed the true condition of the sight of his eye. 
The evidence amply sustains this, and the trial court correctly held that the 
answer was not a mere representation, but a warranty material to the risk of 
insurance, wholly untrue and known to be such by the plaintiff when he made it 

[2, 3] It remains to consider whether the knowledge of the member who 
solicited the plaintiff was imputed to the defendant association. The only evi- 
dence in the record as to the conversation between the plaintiff and Shepard, 
soliciting member, is found in the testimony of the plaintiff. It appears that 
Shepard was drowned a few weeks after the issuance of the certificate of mem- 
bership to the plaintiff. The plaintiff's testimony is as follows: “When T come to 
the line where it says, ‘Is your eyesight impaired?, I says, ‘What does that 
mean?’ He says, ‘You can see all right, can’t you?’ I said, ‘Yes, and he said, 
‘Put no there.’” 


Our attention is called to the following cases in support of plaintiff's con- 
tention that where the agent had full knowledge of the facts the company 1s 
estopped to assert that the answers made are untrue. Home Fire Ins. Co. v. 
Fallon, 45 Neb. 554, 63 N. W. 860; German Ins. Co. v. Frederick, 57 Neb. 538, 
77 N. W. 1106; Busboom vy. Capital Fire Ins. Co., 111 Neb. 855, 197 N. W. 957. It 
will be noted that in these cases the application was prepared by the agent to 
whom the facts had been truthfully stated by the insured, and that through fraud, 
mistake or negligence of the company’s agent the facts had heen concealed or 
misstated to the company by no misconduct of the insured. None of these cases 
can be made to apply to the facts in this case. Here the application was prepared 
by the insured, he knew what the facts were, and wilfully misstated them in his 
application. 


It is not necessary to discuss extensively whether the member who solicited 
the plaintiff to join the association was its agent in the sense that information 
possessed by him was imputed to the association. The rule that the agent's 
presumed to have communicated all information possessed by him to the associa- 
tion is for the protection of applicants who act in good faith and have not 
knowingly misstated facts material to the risk of insurance. Knowing, as_ he 
must have, that the member-solicitor desired that the true condition of plaintiff's 
sight should not be revealed to defendant by a truthful answer, plaintiff had no 
reason to assume that Shepard would communicate information to the association 
that would discredit plaintiff's application. The law is well stated in the following 
cases: Priest v. Kansas City Life Ins. Co., 116 Kan. 421, 227 P. 538, 541: “There 
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is some difference of opinion whether an insurance company is chargeable with 
knowledge of an applicant’s condition obtained by its * * * soliciting agent. 
* * * But, assuming the imputed knowledge rule to apply to them as well as 
to other agents it does not extend to cases where answers are given by the 
applicant which he and the agent both know to be false.” 

Bratley v. Brotherhood of American Yeomen, 159 Minn. 14, 198 N. W. 128, 
132: “It is urged that, as the deputy knew of the falsity, his knowledge was the 
knowledge of the company. * * * We cannot hold that the insurer is bound by 
statements contained in an application when not only the agent, but the assured, 
knows they are untrue, and the application is to be forwarded to the insurer as 
the basis of the contract.” 

McCormack v. Security Mutual Life Ins. Co., 220 N. Y. 447, 116 N. E. 74, 
78: “The law of imputed notice has its basis in the presumption that an agent 
will perform his duty. * * * The presumption is not available for the pro- 
tection of a wrongdoer who had no reason to except, and did not intend that 
there should be, a revelation of the truth.” 

The question in the instant case called for a statement of fact material to 
the risk, and not for an opinion. Through collusion, between the plaintiff and the 
soliciting member of the association, an untruthful answer was made to the 
defendant association by the plaintiff in an application prepared by himself. The 
member of the association knew of the falsity of the answer made by plaintiff, 
and plaintiff likewise knew that the member knew of the untruthfulness of the 
answer that plaintiff had made. In consequence of such collusion between the 
plaintiff and the member of said association, plaintiff was admitted to member- 
ship therein and procured insurance. Had a truthful answer been made by plain- 
tiff, the policy or certificate of membership would not have been issued. 

To hold in such circumstances that the association is estopped to deny liability 
because Shepard, soliciting member, knew that plaintiff had misinformed the 
defendant association as to the condition of his sight would be to reward wrong- 
doing, encourage fraud and collusion between members of an association and 


those making application for insurance, and put the association at the mercy of 
unscrupulous agents and applicants. 

The trial court properly sustained defendant’s motion for a directed verdict, 
and its judgment is 

Affirmed. 


SHURTLEFF v. BANKERS’ NAT. LIFE INS. CO. et al. No. 28089. 
‘ Supreme Court of Nebraska. Jan. 22, 1932. 
240 Northwestern Reporter 310. 
2. INSURANCE. 


Judgment for beneficiary under life policy, on theory insurer by accepting pre- 

mium note waived payment in cash, held supported by evidence. 

Syllabus by the Court. 
_ 1. “The court in every stage of an action, must disregard any error or defect in 
the pleadings or proceedings which does not affect the substantial rights of the ad- 
verse party; and no judgment shall be reversed or affected by reason of such error 
or defect.” Comp. St. 1929, § 20-853. 

2. Evidence examined and held to support the judgment of the trial court. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from District Court, Lancaster County; Broady, Judge. 

Action by Blanche L. Shurtleff against the Bankers’ National Life Insurance 
Company and another. Judgment for the plaintiff, and from an order overruling 
their motion for a new trial, defendants appeal. 

Affirmed. 

G. E. Hager, of Lincoln, for appellants. 

John J. Ledwith, of Lincoln, for appellee. 

Heard before Goss, C. J., Eberly and Paine, JJ., and Begley and Eldred, Dis- 


trict Judges. 

Per Curiam. 

This is an action at law by Blanche L. Shurtleff, appellee, hereinafter referred 
to as plaintiff, on a life insurance policy issued upon the life of her husband, Mil- 
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burn C. Shurtleff, by the Bankers’ National Life Insurance Company, a Colorado 
corporation. The policy was a term policy, without cash or surrender value. The 
risk was reinsured by the Bankers’ National Life Insurance Company, a New Jersey 
corporation. There was a trial to the court, a jury being waived, resulting in a 
judgment for plaintiff. From the order overruling their motion for a new trial, the 
defendant corporations appeal. 

There are substantially two questions presented by this record; one the action 
of the trial court in permitting an amendment to the pleadings by plaintiff, the other 
being whether the evidence presented to the trial court is sufficient to sustain the 
judgment. 

[1] The first amended petition of the plaintiff may be said to be in the usual 
form, and in it plaintiff alleged “that all of the conditions of said insurance policy 
were fully performed.” This allegation was traversed by the defendants in their 
answer. They specifically alleged, in substance, the nonpayment of the quarterly 
premium due November 16, 1929; alleged that the insured gave his negotiable prom- 
issory note to the Colorado corporation on or about the 17th day of December in 
payment thereof, which was not in accord with the terms of the policy; that the de- 
fendants refused to receive the tendered note and immediately returned the same to 
deceased, and that on the 22d day of December, when the assured died, the insur- 
ance contract was not in force. By reply the plaintiff alleged facts which were 
claimed by her to establish that the defendants, by long, continued custom and prac- 
tice of accepting the promissory notes of the insured in payment of premiums due 
on the policy in suit, had waived the payment of the premiums in cash, and were 
estopped to claim forfeiture of the policy by reason of the failure of the insured 
to pay said premium in cash. 

The defendants promptly moved to strike out the new matter contained in plain- 
tiff’s reply. The district court failed to rule on this motion, and proceeded with the 
trial. The defendants throughout the record preserved their rights by appropriate 
objections to evidence offered by plaintiff, which were overruled. After all the evi- 
dence adduced had been received, arguments had, and cause submitted to the court, 
the plaintiff filed a motion to set aside the rest and for leave to amend the pleadings 
to correspond to the proof in said action. This motion the trial court, over objec- 
tions of the defendants, sustained. Plaintiff thereupon filed a second amended pe- 
tition, setting forth therein the allegations that prior thereto had been contained in 
her reply, and thus, by amending, meeting the objections made by defendants to the 
former pleadings. To this pleading the defendants filed an amended answer, and to 
this amended answer thus filed plaintiff replied. The defendants challenge these 
proceedings as erroneous. 

In the order of the trial court of December 13, 1930, setting aside the submis- 
sion and permitting the filing of the amended pleading, it is set forth: “The new 
matters pleaded in the reply were, in substance, waiver and estoppel. The court is 
of the opinion that the matter pleaded should, in fact, have been alleged in the pe- 
tition, and, inasmuch as detailed evidence was offered and received upon both of 
these questions, that a retrial and reproduction of all the same evidence would be 
an unnecessary consumption of time of both counsel and court. It is therefore or- 
dered that the motion of the plaintiff to amend the petition by setting up the facts 
pleaded in the reply be sustained, and that the defendant be given leave to amend 
his answer thereafter, if desired, and that the defendant also be given leave to in- 
troduce such new evidence as it may desire. It is ordered that the plaintiff shall 
comply herewith within seven days and that the defendant be given until January 
Ist, 1931, to answer or plead to said amended petition.” ; 

The record thus discloses that by the order quoted in part, as well as in the 
subsequent proceedings had, the substantial rights of the defendants were fully pro- 
tected, and ample opportunity given to present their case under the amended plead- 
ings. The statute controlling the disposition of assignments of error under con- 
sideration is: “The court in every stage of an action, must disregard any error oF 
defect in the pleadings or proceedings which does not affect the substantial rights 
of the adverse party; and no judgment shall be reversed or affected by reason of 
such error or defect.” Comp. St. 1929, § 20-853. 


[2] On the merits, the insurance companies base their defense on the fact that 


a quarterly premium falling due on November 16, 1929, was not paid in cash on = 
day, or within 31 days thereafter. The policy in suit provides: “All premiums sha 
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be payable in advance, * * * The payment of any premium or instalment. thereof 
shall not maintain this policy in force beyond the date when the next premium or in- 
stalment thereof is payable.” And “a grace of thirty-one days, without interest 
charge, shall be granted for the payment of every premium after the first.” It is 
conceded in the record, however, that on the 14th day of December, 1929, and with- 
in the grace period, the assured executed a promissory note for the amount of the 
unpaid premium in the exact form as had been accepted by the company for the 
previous quarter, and forwarded the same to the home office of the company by 
mail. This premium note was there received by the company on the 16th day of 
December, 1929. In a letter dated December 17, 1929, this tendered note was re- 
turned by the company to the assured, their letter of transmittal stating: “This will 
acknowledge receipt of your note of $85.40, which we find it necessary to return to 
you because it is not on the form used by this company. We are also inclosing a 
new renewal premium note as is used by this company, together with a reinstate- 
ment blank because the grace period of your policy expired on November 16, 1929.” 
It is conceded that the statement with reference to the expiration of the grace per- 
iod is an error. The “new renewal premium note,” referred to in the company’s 
letter and inclosed with it to the assured, was on the company’s blank form, made 
out and ready for the assured’s signature. The due date, amount and rate of in- 
terest on this instrument were evidently intended by the insurance company to be 
identical with the note tendered by the assured. It was received by the assured on 
December 20, immediately prior to the attack of illness in which he died. Evidence 
in the record justifies the conclusion that during the life of the policy in suit, ex- 
cluding the first two payments (which were annual payments) and the one in con- 
troversy, the quarterly payments of premium on this policy were made as follows: 
Four were paid in cash, eleven by check, one by telegram, and four by promissory 
notes. From and including the first payment made by promissory note (6—13—27) 
to the transaction in suit, nine payments had been made, four of which were by use 
of promissory notes and five by check, and in the tenth and last transaction the de- 
fendant companies did not deny the right of the assured to pay by note, but their 
letter expressly approves a note on their own form intended to be substantially in 
accord with the note tendered by the assured, save as to certain provisions with 
reference to the consideration which were admittedly additional to the forms there- 
tofcre in use by the parties. We are not referred to any evidence of special nego- 
tiations had between the parties preceding the employment of any of the notes re- 
ferred to in the record. The assured was himself engaged in the insurance busi- 
ness, and like the officers of defendants presumably was familiar with the customs 
therein, and, in reliance on that fact, each of the four notes used in satisfaction of 
quarterly premiums were apparently made, tendered, accepted, and employed by all 
in a manner quite consistent with a known, established course of business between 
the parties in this case. It is admitted in the evidence that the insurance companies 
were acquainted with the assured’s financial standing, and understood that he was 
worth $25,000. And it is also an admitted fact that the form of promissory note 
insisted upon by the insurance company was the result of some sort of an agree- 
ment between the executive officers in charge of the company’s business, arrived at 
during the previous October, and had never before been required of the assured by 
the organization. Of this change in form of the renewal premium note, it is evi- 
dent the assured had been given no notice, and had no actual knowledge. The con- 
trolling question, therefore, is: Does the evidence disclose an established course of 
business between the parties to this policy which the company violated? 


“Forfeitures are not favored in the law; and courts are always prompt to seize 
hold of any circumstances that indicate an election to waive a forfeiture, or an 
agreement to do so on which the party has relied and acted. Any agreement, dec- 
laration, or course of action on the part of an insurance company which leads a 
party insured honestly to believe that, by conforming thereto, a forfeiture of his 
Policy will not be incurred, followed by due conformity on his part, will and ought 
to estop the company from insisting upon the forfeiture, though it might be claimed 
under the express letter of the contract.” Hartford Life & Annuity Ins. Co. v. 
Eastman, 54 Neb. 90, 74 N. W. 394, 395. The defendants, conceding this principle, 
sist that the controlling rule is: “Evidence of the acceptance of one single over- 
ue premium or assessment, or of a few separate instances, is insufficient of itself 
to establish a waiver of forfeiture claimed for nonpayment of a subsequent pre- 
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mium or assessment. * * * The rule stated in a prior section presupposes such an 
habitual and uniform custom as to warrant the presumption that the insured was 
justified in believing that he could safely delay payment, notwithstanding the terms 
of his contract; such custom as is shown by an examination of the cases may have 
extended over a number of years, and the instances may not have occurred consec- 
utively * * * or there may have been several consecutive instances immediately pre- 
ceding the time of payment of the last premium or assessment, so those paid when 
overdue may have sustained such a proportion to the whole number of payments 
during a given period of time as to warrant the presumption of a waiver.” 3 Joyce, 
Law of Insurance (2d Ed.) § 1368. In view of the admitted facts of the record, 
including the failure of the company to object to any of the tendered notes because 
they were not cash, and also the fact that it objected to the last note tendered solely 
because it was not a note on the company’s form, a requirement of which the as- 
sured had no notice, we find the evidence is ample to sustain the conclusion that, 
under the course of business established, the assured was, in the instant case, justi- 
fied in believing that by conforming thereto the forfeiture of his policy would not 
be incurred. 

It follows, therefore, that the action of the trial court was correct, and its 
judgment is affirmed. 


UNITED STATES MORTGAGE & TRUST CO. v. RUGGLES et al 
Court of Appeals of New York. Jan. 5, 1932. 
179 Northeastern Reporter 250. 
1. INSURANCE. 


Policies issued in Ohio where insured resided, payable in other states, held 
Ohio contracts, though insured later moved to New York, where some policies 
were split up for convenience. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

2. INSURANCE. : 

Law of state where policies were delivered governs matters bearing on capacity, 
execution, interpretation, and validity. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

3. INSURANCE. a 

Repeal of statutory exception making portion of insurance moneys primarily 
liable for husband’s debts does not prejudice rights of creditors in policies pre- 
viously due or paid (Domestic Relations Law, § 52; Insurance Law, § 55-a, added 
by Laws 1927, c. 468). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4. INSURANCE. oy 

In absence of fraud or statute, life insurance is payable to beneficiary as 
against insured’s creditors. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

5. INSURANCE. ; ; 

Money paid on foreign insurance policy is, in this state, free from local 
limitations on right to contract. 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 

7. INSURANCE. ; : 

Statute making life insurance purchased with excess premiums liable for 
husband’s debts held inapplicable to contract made outside state, and proceeds of 
insurance brought into state were free from creditors’ claims (Domestic Relations 
Law, § 52). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

8. INSURANCE. ‘ . 

Subsequent payment of premiums elsewhere does not change rights of parties 
to have law of place of contract apply. 

Subsequent payment of premiums in another state does not change 
parties’ rights, since policies constitute entire contracts, for which first 
premium is the consideration, and other premiums merely conditions. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 
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Appeal from Supreme Court, Appellate Division, First Department. 

Action by the United States Mortgage & Trust Company, as administrator 
with the will annexed of Edwin D. Ruggles, deceased, against Mary B. Ruggles 
and another. Judgment of Special Term in favor of plaintiff (137 Misc. Rep. 895, 
244 N. Y. S. 56) was reversed as a matter of law by the Appellate Division 
(232 App. Div. 9, 248 N. Y. S. 525), and the complaint dismissed, and plaintiff 
appeals. 

Affirmed. 

See, also, 224 App. Div. 504, 231 N. Y. S. 100. 

Carroll G. Walter and Edward J. Patterson, both of New York City, for 
appellant. 

Hiram Thomas and Edward A. Craighill, Jr., both of New York City, for 
respondent Mary B. Ruggles. 

Edwin F. Valentine, of New York City, for respondent Northwestern Mut. 
Life Ins. Co. 

Charles A. Riegelman and Harry F. Mela, both of New York City, for Fidelity 
& Deposit Co. of Maryland, amicus curie. 

Pounp, J. 

Plaintiff, as administrator of the will annexed of Edwin D. Ruggles, deceased, 
sues the widow of decedent and the defendant insurance company, pursuant to 
section 52 of the Domestic Relations Law (Corisol. Laws, c. 14), to recover for 
the benefit of the creditors of decedent such portion of the proceeds of insurance 
policies on the life of the husband, payable to the wife, as was purchased by 
annual premiums paid out by the husband in excess of $500 per annum. The 
amount demanded is upwards of $60,000. 

The policies are in two groups, one issued by the Northwestern Mutual Life 
Insurance Company; the other by AXtna Life Insurance Company. The policies 
issued by the Northwestern Mutual Life Insurance Company were obtained in 
Ohio, where insured and his wife then resided, and the first premiums were paid 
there. They were payable at the company’s home office in Wisconsin. The Attna 
policies were also issued in Ohio, and were payable at the company’s home office 
in Connecticut. Under the laws of Ohio, premium payments, not actually in fraud 
of creditors, are wholly beyond the reach of creditors. - 

{1, 2] Ruggles and his wife later changed their residence from Ohio to New 
York, where they remained until he died. Five $10,000 A&tna policies were, after 
they came to New York, split up for convenience into ten $5,000 policies, not by 
novation nor by a change in the original contract, but by a mere division of the 
original insurance into smaller policies. The same is true of the Northwestern 
policies. A change of beneficiary was made, as the policies permitted, but no new 
contract of insurance was made. The place of contracting was where the policies 
were delivered to assured. Northwestern Mut. Life Ins. Co. v. McCue, 223 U. S. 
234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57. The contracts of in- 
surance were made in the state of Ohio, and are, therefore, Ohio contracts 
(Dannhauser v. Wallenstein, 169 N. Y. 199, 62 N. E. 160; A&tna Life Ins. Co. 
v. Dunken, 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342), and not new contracts as 
in Gans v. AZtna Life Ins. Co. of Hartford, Conn., 214 N. Y. 326, 108 N. E. 443, 
L. R. A. 1915F, 703. The laws of Ohio govern the rights created by the policies 
(Central Nat. Bank of Washington v. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 L. Ed. 
370) in matters bearing upon the capacity of the parties to contract and upon the 
execution, the interpretation and the validity thereof (Scudder v. Union Nat. 
dank, 91 U. S. 406, 23 L. Ed. 245.) 

_ Section 52 of the Domestic Relations Law provides: “Insurance of Husband’s 
Life —A married woman may, in her own name, or in the name of a third per- 
son, with his consent, as her trustee, cause the life of her husband to be insured 
lor a definite period, or for the term of his natural life. Where a married woman 
survives such period or term she is entitled to receive the insurance money, 
payable by the terms of the policy, as her separate property, and free from any 
claim of a creditor or representative of her husband, except, that where the 
Premium actually paid annually out of the husband’s property exceeds five 
hundred dollars, that portion of the insurance money which is purchased by excess 


oon above five hundred dollars, is primarily liable for the husband’s 





710 The Insurance Law Journal, Vol. 78 [Apr., 1932 


[3] The exception in this section was repealed by implication by section 35-a 
of the Insurance Law (Laws of 1927, c. 468, in effect March 31, 1927: Consol. 
Laws, c. 28). The rights of creditors in the proceeds of such policies are now 
confined to the amount of the premiums which may have been paid by the 
insured in fraud of his creditors. Chatham Phenix Nat. Bank & Trust Co. y. 
Crosney, 251 N. Y. 189, 167 N. E. 217. Insured died March 13, 1926, prior to the 
enactment of section 55-a. The rights of the plaintiff were not affected by the 
repeal, as nothing indicates that it was the intention of the Legislature to prejudice 
the rights of creditors in the proceeds of policies due or paid prior to the new 
enactment (Hollenbach v. Born, 238 N. Y. 34, 143 N. E. 782), and, if such was 
the intention, the Constitution would frustrate it (Bank of Minden vy. Clement 
256 U. S. 126, 41 S. Ct. 408, 65 L. Ed. 857). 


_ Judge Lehman in the Crosney Case has indicated how the statute, which had 
its origin in Laws of 1840, c. 80, prior to the Married Women’s Acts of 1848, 
“intended to create rights in a wife, under changed conditions, resulted in credi- 
tors having rights against a wife which they would not otherwise possess.” 
Chatham Phenix Nat. Bank & Trust Co. v. Crosney, supra, page 194 of 251 N. Y,, 
167. N. E. 217, 218. Once an extension of the right to contract, it became a 
limitation thereon. The common law saw difficulties in the way of procuring 
insurance on the life of the husband. The statute granted that right for the 
benefit of the wife, with regard, however, to the conflicting rights of wife and 
creditors. Without the statute, the insurance money payable to the wife might not, 
in the year 1840, have been kept from the creditors. At least it would seem that 
on some such theory the remedial statute was passed. Barry v. Equitable Life 
Assur. Soc. of United States, 59 N. Y. 587, 593. 

[4] The Legislature has at length remedied this anomalous survival of the 
common law of married women by giving the wife the same rights to enforce 
contracts with insurance companies for insurance on her husband’s life as she 
has to enforce her contracts generally. Domestic Relations Law, § 51. No policy 
of the forum is offended which might subject the proceeds of foreign policies to 
the state law or regulate the enforcement of rights against the proceeds of policies 
in the hands of the beneficiary. Straus & Co. v. Canadian Pac. Ry. Co., 254 
N. Y. 407, 414, 173 N. E. 564; Bond v. Hume, 243 U. S. 15, 21, 22, 37 S. Ct. 
366, 61 L. Ed. 565; Bothwell v. Buckbee, Mears & Co., 275 U. S. 274, 48 S. Ct. 
124, 72 L. Ed. 277. Comity and good morals alike permit the widow to enforce 
and maintain in New York her contractual rights, valid where created, as freely 
as if she were single. She comes under the rule which provides that, in the 
absence of fraud or a statutory provision to the contrary affecting the contract, 
any life insurance effected in favor of another shall be payable to the beneficiary 
as against the creditors and personal representatives of the person effecting the 
same. Central Nat. Bank of Washington v. Hume, supra. 


[5, 6] Matters respecting the remedy, such as the bringing of suits, admis- 
sibility of evidence, statutes of limitation, are governed by the lex fori, and 
depend upon the law of the place where the suit is brought. Scudder v. Union 
Nat. Bank, supra. With such remedial matters we are not concerned. So also one 
who removes his own personal property into the state thereby submits to the 
laws of the state concerning its transfer. Dearing v. McKinnon Dash & Hardware 
Co., 165 N. Y. 78, 87, 58 N. E. 773, 80 Am. St. Rep. 708; Goetschius v. Bright- 
man, 245 N. Y. 186, 191, 156 N. E. 660. But money paid on a foreign insurance 
policy, unfettered by statutory restrictions at the place of contract, is, when 
brought into the state, subject, like any other personal property owned here, only 
to the general laws of the state as to rights of creditors, and is free from local 
limitations on the right to contract. The state may not constitutionally regulate 
or interfere with the acts of foreign corporations outside its limits nor with the 
liberty of parties to take out contracts of insurance wherever they desire and 
collect the proceeds thereof. Allgeyer v. Louisiana, 165 U. S. 578, 17 S. Ct. 427, 
41 L. Ed. 832; St. Louis Cotton Compress Co. v. Arkansas, 260 U. S. 346, 43 S. 
Ce 125,67 £7. 


[7, 8] The conclusion follows that the New York statute, in placing a limita- 


tion upon the power of insurance companies to write policies payable to. the 
wife, could reach only business transacted within the state; contracts made within 
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the state. Indeed, we find in the statute no intention to prescribe limitations upon 
the contracts even of a New York corporation made outside the state. The statute 
has no extraterritorial effect. Mutual Life Ins. Co. of New York v. Cohen, 179 
U, S. 262, 265, 266, 21 S. Ct. 106, 45 L. Ed. 181. “Can it be supposed that the legis- 
lature had in mind a foreign corporation, and intended to assume a jurisdiction 
to declare such an act [i. e., an assignment for the benefit of creditors], even 
when done outside this state * * * to be void and of-no effect? This cannot 
be supposed, for we cannot impute to the legislature such ignorance upon the 
subject of its inability to give extraterritorial effect to its own laws.” Vanderpoel 
y. Gorman, 140 N. Y. 563, 570, 35 N. E. 932, 934, 24 L. R. A. 548, 37 Am. St. 
Rep. 601. Neither can it be supposed that the Legislature intended to incorporate 
the local statute into contracts made outside the state by residents of this state. 
Under the law of New York, the respective rights of the wife and the husband’s 
creditors are “purely statutory,” and rest upon “legislative grant.” Matter of 
Thompson, 184 N. Y. 36, 43-45, 76 N. E. 870, 872. As the section applies only to 
New York contracts, it does not attach to the proceeds of insurance contracts 
made in states which contain no such limitation on the power of the parties to 
contract. Payment of premiums in New York does not change the rights of the 
parties. The policies constitute entire contracts for which the first premium is the 
consideration and the other payments are merely conditions. Northwestern Mut. 
Life Ins. Co. v. McCue, supra; Cohen v. New York Mut. Life Ins. Co., 50 
N. Y. 610, 618, 10 Am. Rep. 522. No right of husband’s creditors attaches to the 
policies affected by this litigation or to the proceeds thereof. 

The conclusion reached renders it unnecessary to say whether an action under 
the statute would lie against the defendant insurance company which had paid 
the policies to Mrs. Ruggles according to their terms (Kittel vy. Domeyer, 175 
N. Y. 205, 67 N. E. 433; Matter of Thompson, supra), or against the wife alone 
after administration upon the husband’s estate. 

The judgment should be affirmed, with costs. 

Cardozo, C. J., and Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgment affirmed. 


DICKIE v. JOHN HANCOCK MUT. LIFE INS. Co. 
Municipal Court of City of New York, Borough of Manhattan, Fourth District. 
Dec. 22, 1931. 
254 New York Supplement 606. 
1. INSURANCE. 

Under life policy authorizing payment to beneficiary, administrator, relative, or 
any person equitably entitled thereto, assurer, as against unrelated beneficiary, could 
make payment to widow, whether she was equitably entitled thereto or not. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

2. INSURANCE. 

Beneficiary had only contingent interest in life policy authorizing payment to 
her or to administrator, relative, or any person equitably entitled thereto. 

(For other cases, see Insurance, Dec. Dig. § 585[2].) 

Action by Eileen Dickie against the John Hancock Mutual Life Insurance Com- 
pany. 

Judgment dismissing the complaint on the merits. 

Joel Mencher, of New York City, for plaintiff. 

Frederick C. Tanner, of New York City, for defendant. 

CHILveRs, J. 

[1] Action on a life insurance policy in which the plaintiff was the named bene- 
ficiary. The policy contained what seems to be termed a “facility of payment” 
clause, reading as follows: “The Company may make any payment or grant any 
non-forfeiture benefit provided herein either to the beneficiary above named, if liv- 
ing, or to such other living beneficiary as may be duly and finally designated, and 
recognized by endorsement hereon, or to the Executor or Administrator of said 
Insured or to any relative by blood or connection by marriage, or to any person ap- 
pearing to the Company to be equitably entitled thereto by reason of having incur- 
red expense in any way on behalf of the Insured for burial or for any other pur- 
Pose; and the receipt of any such payee shall be conclusive evidence that payment 
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has been made to the person or persons entitled thereto and that all claims under 
this policy have been fully satisfied.” 

After receiving proof of death of the assured, the defendant paid the amount of 
the policy to his widow. The plaintiff, who was in no way related to the decedent, 
but whose name had been indorsed on the policy as the changed beneficiary, brings 
this action, claiming that the payment by the defendant on the policy to the widow, 
to the exclusion of the plaintiff, was made in bad faith. She shows that the de- 
fendant knew that a number of other policies on the life of this assured had been 
taken out in this company in favor of the widow, and that she had also benefited by 
some fraternal insurance, and that therefore the defendant had no reason to believe 
that she was “equitably entitled thereto.” 

The evidence of the other insurance and of other payments made to the widow 
was submitted on stipulation that its materiality and relevancy should be determined 
by me. This not being a jury trial, and the facts having been presented to me on 
an agreed statement, | have taken and considered all of the evidence, giving to it 
such weight, if any, as it may be entitled to receive. 

It has been held that an insurer on a policy containing such provision as is here 
found cannot be capricious or unreasonable in determining upon the payment to a 
person “equitably entitled thereto.” But the courts have not gone farther than that, 
and they cannot go farther. The payment in this case was made to the widow, and 
it is unnecessary to determine whether she was equitably entitled to it. The de- 
fendant was authorized by the agreement to pay either to a relative or to a repre- 
sentative of the assured, or to any other person that might be equitably entitled 
thereto. It elected the one option, and consideration of the reasonableness had it 
elected another is unnecessary. 

I have carefully considered the authorities urged by the plaintiff. Zornow v. 
Prudential Insurance Co., 210 App. Div. 339, 340, 206 N. Y. S. 92, is not applicable. 
The policy there was payable to the estate of the assured. Under a “facility of 
payment” clause, the company paid to a Mrs. Rothfus, with whom the decedent had 
been boarding, the amount of the policy on her promise that she would pay the fu- 
neral bill. She got the money and did not pay. The court held that the defendant 
company had not acted reasonably in determining that this woman was equitably 
entitled to the fund merely because she made a promise that she would pay the 
funeral bill. 

Rouff vy. John Hancock Mutual Life Insurance Co., 86 App. Div. 447, 83 N. Y. 
S. 758, held that an administrator of the assured could not maintain an action to 
recover upon the policy before the insurer had elected whether it would pay the 
beneficiary or one of the others mentioned in the facility of payment clause. 

Shea v. United States Industrial Insurance Co., 23 App. Div. 53, 48 N. Y. S. 
548, permitted the mother of the assured to recover on the policy after the defend- 
ant company had, by unconscionable conduct, compromised the claim with the hus- 
band of the assured. A further ground was stated to be that at the inception of 
the contract of insurance the defendant company had elected to accept the mother 
as the beneficiary under the various options that it had. ; 

[2] In the case at bar, the plaintiff assumes that she has a vested interest in 
the policy in spite of the contract that the parties have made. As the court said in 
Cohen v. John Hancock Mutual Life Insurance Co., 135 App. Div. 776, at pages 
778, 779, 119 N. Y. S. 850, 852: “It seems to me that her interest was plainly con- 
tingent. She was to be paid, unless payment was made to some one else according 
to the terms of the contract; but, whatever interest she had, it was expressly made 
subject to the option of the company to make the payment which it has made. Only 
one case has been called to our attention which seems to be exactly in point. Metro- 
politan Life Ins. Co. v. Schaffer, 50 N. J. Law, 72, 11 A. 154. That case decided 
that a payment in strict accordance with the terms of the policy discharged the com- 
pany from liability. It seems to me that that proposition requires no argument to 
support it, and it cannot be denied that the defendant has paid in strict accordance 
with the terms of the contract.” . 

Judgment must be entered dismissing the complaint on the merits. 





Donahue v. New York Life Ins. Co. 


DONAHUE v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. Jan. 15, 1932. 
254 New York Supplement 642. 
2. INSURANCE. 


Irrespective of life policy provision for filing written assignment with insurer, 
there may be valid transfer of title as between parties, by delivery. 


(For other cases, see Insurance, Dec. Dig. § 211.) 


Appeal from Special Term, New York County. 

Action by Margaret L. Donahue, as committee of the property of Peter 
Donahue, incompetent, against the New York Life Insurance Company. From a 
judgment on a decision in favor of plaintitf for $1,479.51, interest, and costs, after 
trial at Special Term, defendant appeals. 

Reversed, and judgment on the merits directed for defendant. 

Argued before Finch, P. J., and Merrell, McAvoy, Martin, and Sherman, JJ. 

Louis H. Cooke, of New York City (Raeburn W. Jenkins, of New York 
City, of counsel), for appellant. 

Monroe J. Cahn, of New York City, for respondent. 

McAvoy, J. 

[1] The action was brought by the plaintiff as committee of the property of 
Peter Donahue, incompetent, to recover certain disability payments and dividends 
accruing to the incompetent under policies of life insurance issued upon his 
life by the defendant. 

Plaintiff seeks to recover a disability payment of $1,300, payable May 11, 
1930, and dividends of $70.46 accruing on the same date upon a policy of life 
insurance of the face amount of $13,000. 

There are no material denials of any allegations of the complaint, and the 
complaint is sufficient for recovery unless the plea in defense of the answer is a 
bar. 

That defense is based upon the plea of res adjudicata alleged to result from 
a judgment in favor of this defendant and one Helen R. Maloney in a prior 
action brought by this plaintiff against the same parties concerning the same in- 
surance policy. The contention is that the judgment in that action conclusively 
determined that Helen R. Maloney, and not this plaintiff, was entitled to the 
disability payments and dividends which the committee seeks now to recover. 

Plaintiff contends that the complaint in the former action discloses that 
plaintiff sought merely to change the beneficiary under the policy from Miss 
Maloney to the estate of the incompetent, upon the ground, first, that as matter 
of law as a committee she succeeded to the incompetent’s reserved right under 
the policy to change the beneficiary without the consent of the existing bene- 
ficiary; and on a second ground that Miss Maloney had been designated as 
beneficiary only to secure her in the payment of a debt of the incompetent which 
had been paid. These, it is urged, were the only issues litigated in that action, 
and it is asserted that those issues had nothing whatever to do with the separate 
rights of the insured under the policy to disability payments and dividends. 

Upon the first cause of action in the former action, the court held as matter 
of law that the committee was without power to exercise the privilege reserved 
in the insured to change the beneficiary. 

Upon the second cause of action therein the court found as a fact that Miss 
Maloney was not designated as a beneficiary as security. 

To be entitled to the disability income payment of $1,300, which became due 
May 11, 1930, and to the dividend credited the same day, Peter J. Donahue must 
have been the owner of the policy. 

In the prior action, it was found that Helen R. Maloney is the lawful owner 
and holder of the policy and entitled to all the rights and benefits of the policy. 

Under the res adjudicata rule, the judgment in the prior action based on such 
finding seems to have been necessary to a determination of the issue therein and 
is thus conclusive. 

Under the terms of the policy there became due and payable on May 11, 
1930, a disability income payment of $1,300, being the first disability payment 
accruing thereunder, no part of which was paid, although demanded by plaintiff. 

On May 11, 1930, defendant apportioned to said policy the sum of $70.46 as 
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the proportion of the divisible surplus of the defendant for the year 1930, ap- 
plicable to said policy and payable in accordance with the provisions of said 
policy, no part whereof was paid, although demanded by plaintiff. 

Prior to February 19, 1930, the plaintiff in this action brought an action in 
the Supreme Court, New York County, naming Helen R. Maloney and _ this 
defendant as defendants. On February 19, 1930, after the trial of the issues in 
that action, a decision and judgment were duly entered in the clerk’s office finding 
that : 

“The change in the name of the beneficiary in said life insurance policy to 
the defendant Helen R. Maloney, and the subsequent delivery to her of said policy 
by the said Peter J. Donahue, was done for the purpose of effectuating the giving, 
assigning and transferring of all his right, title and interest in and to the said 
policy of life insurance and all the benefits thereunder to the defendant Helen R. 
Maloney. 

“That at all times since the delivery, assignment and transfer of said policy of 
life insurance by the said Peter J. Donahue, as aforesaid, the defendant Helen R. 
Maloney has been and still is in the sole and exclusive possession of same, and 
at all of said times has been and still is the true and lawful owner and holder 
of said policy of life insurance and as such she was and still is entitled to all 
the rights, privileges, benefits and emoluments arising and flowing from said policy 
of insurance.” 2 

The court having determined that title was in Helen R. Maloney and not in 
the insured, that finding necessarily entered into the judgment and is res ad- 
judicata in this action, and New York Life Insurance Company having been a 
party to the prior action is entitled to plead the judgment as a defense in this 
action. 

Possession of the policy is also necessary as a condition to payment of any 
disability benefit. The policy provides: “The policy must be returned to the 
company for indorsement thereon of each income payment.” 

[2] Irrespective of the provisions of the policy, for a written assignment to 
be filed with the company there may be a valid transfer of title as between the 
parties by a delivery of the policy, and such delivery carries with it all of the 
rights of the insured. Rothstone v. Norton, 231 App. Div. 59, 246 N. Y. S. 354, 
affirmed 256 N. Y. 601, 177 N. E. 157. 

[3] The gift found by the court in the former action carried with it the 
insured’s right under the insurance contract to disability income. When the in- 
sured became disabled after he had given Miss Maloney the policy, no new agree- 
ment was made. Such disability income payments as the company became obligated 
to pay by its contract were the property of Miss Maloney by virtue of the gift 
of the policy to her. Neither the insured nor his committee had any right thereto 
nor to the dividends. 

The judgment should be reversed, with costs, and judgment on the merits 
directed for the defendant, with costs. All concur. 


PERLMAN v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. Jan. 15, 1932. 
254 New York Supplement 646. 
1. INSURANCE. 


“Total disability” did not become “presumably permanent disability” under life 
policy until it had lasted three months. 


Insured contended that income payments were payable from date ot 
actual commencement of presumably total and permanent disability, but 
under policy total disability did not in fact become presumably permanent 
until after it had lasted for three consecutive months; also, insurer was 
not obligated to pay any benefit before date of receipt of due proof and 
by allowing benefit as of time before such date pursuant to its adopted 
rule, which was more liberal than required by policy, insurer did not bind 
itself to make payments from earlier date. Plaintiff also contended that 
disability benefits should commence from date of total disability. 


(For other cases, see Insurance, Dec. Dig. § 528.) 
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2, INSURANCE. 
Disability clause of life policy Aeld not ambiguous. 
(For other cases, see Insurance, Dec. Dig. § 528.) 


Submission of controversy on an agreed statement of facts under Civil Prac- 
tice Act, §§ 546-548, by Harry Perlman against the New York Life Insurance 
Company. 

Judgment directed for defendant. 

Argued before Finch, P. J., and Merrell, O’Malley, Sherman, and Townley, JJ. 

Garrow & Gorowitz, of New York City (Joseph Gorowitz, of New York 
City, of counsel), for plaintiff. 

Louis H. Cooke, of New York City (Donald C. Leo, of New York City, of 
counsel), for defendant. 

SHERMAN, J. 

The parties have submitted this controversy upon an agreed statement of facts. 

In October, 1923, defendant issued to plaintiff its policy of life insurance for 
$2,000. In February, 1925, defendant issued another policy of life insurance for 
$3,000 to plaintiff. Premiums on both policies were to be paid semiannually, and 
all such premiums have been paid, including the premium due in April, 1931, under 
the first policy, and the premium due in February, 1931, under the second one. 

Each policy contains the following provisions for total and permanent dis- 
ability benefits : 

“1, Total Disability. Disability shall be deemed to be total whenever the 
Insured is wholly disabled by bodily injury or disease so that he is prevented _ 
thereby from engaging in any occupation whatsoever for remuneration or profit. 

“2, Permanent Disability. Disability shall be presumed to be permanent,—(a) 
Whenever the Insured will presumably be so totally disabled for life; or—(b) 
After the Insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof. 

“3, Benefits—Upon receipt at the Company’s Home Office, before default in 
payment of premium, of due proof that the Insured is totally and presumably 
permanently disabled and that such disability occurred after the Insurance under 
this policy took effect and before its anniversary on which the Insured’s age at 
nearest birthday is sixty years, the following benefits will be granted: 

“(a) Income payments. The Company will pay to the Insured a monthly 
income of $10 per $1,000 of the face of the policy during his lifetime and con- 
tinued disability, beginning immediately on receipt of said proof. Any income pay- 
ment due before the Company approves the proof of disability shall be payable 
upon such approval. If disability results from insanity, income payments under 
this section will be paid to the Beneficiary in lieu of the Insured.” 

On April 27, 1931, defendant received at its home office due proof of the fact 
that plaintiff had been continuously since December 15, 1930, totally disabled; 
that since December 15, 1930, plaintiff had continuously suffered from arthritis of 
both knees and legs, by reason of which he was prevented from engaging in any 
occupation for remuneration or profit. Thereafter defendant received due proof 
of the fact that such condition continued until May 8, 1931. Such proofs, however, 
did not indicate that plaintiff was “presumably permanently disabled” for life. 

On November 25, 1925, defendant had adopted this rule governing approval of 
disability claims: 


“Disability benefits may be allowed from a date prior to date of receipt of 
due proof as follows: 


“(a) Where it can be definitely determined that the Insured is totally and 
presumably permanently disabled for life, the disability benefits may relate back to 
a date not exceeding six months prior to date of receipt of proof. 

“(b) Where it cannot be definitely determined that the insured is totally and 
Presumably permanently disabled for life, but where it is proven that the insured 
is and has been totally disabled for at least three consecutive months immediately 
Preceding proof, then the disability benefits may relate back to a date not exceed- 
ing six months prior to date of receipt of proof, providing that in no event they 
relate back to three months from the commencement of total disability.” 

_ Following the receipt of the above-mentioned proofs, defendant approved dis- 
ability benefits as of March 15, 1931, and paid to plaintiff two monthly income 
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payments under each policy, totalling $100, and also refunded the April, 1931, 
premium on the first policy, which payments plaintiff accepted without prejudice. 

Plaintiff now claims that disability benefits commence from the date of total 
disability, viz., December 15, 1930, and this suit is for. the recovery of three 
monthly payments under each policy, plus a refund of the February, 1931, pre- 
mium on the second policy. The total amount so asked is $209.82. Defendant, on 
the other hand, contends that plaintiff has received all the payments to which he 
is entitled. 

[1] It is plaintiff's contention that regardless of the date of receipt of due 
proof of disability, the income payments under the policies are payable from the 
date of actual commencement of the presumably total and permanent disability. 

Paragraphs 1 and 2 of each policy define total and permanent disability. Total 
disability did not in fact become presumably permanent until after it had lasted 
for three consecutive months. Defendant was not obligated to pay any benefits 
prior to April 27, 1931, the date of receipt of due proof. By allowing benefits as 
of March 15, 1931, in pursuance of its adopted rule which was more liberal than 
required by the policies, defendant did not bind itself to make payments from an 
earlier date. That no liability is imposed on defendant prior to the receipt of 
due proof of total and permanent disability definitely appears from the language 
of paragraph 3 of the policies. 

Upon the company’s approval of the proof submitted, the right to income 
payments became fixed and payable as of the date of receipt of such proof. The 
same paragraph of the policies also provides for the waiver of premium “falling 
due after approval of said proof.” 

[2] Plaintiff claims that the disability clause is ambiguous, and that the policies 
do not clearly state that disability payments commence only from the receipt of 
proof. We do not find any ambiguity; and therefore are not called upon to make 
a choice of interpretation. It would strain the terms of the policies to hold that 
defendant is obligated to pay disability benefits for the period of three months 
prior to the receipt of proof. 

Therefore, as “total disability’ did not become “presumably permanent dis- 
ability” under the policy definitions until it had lasted three months, we hold that 
defendant has fulfilled its obligations. 

Judgment should be directed for defendant. All concur. 


PRUDENTIAL INS. CO. OF AMERICA v. SNYDER et al.* 
Supreme Court, New York County. Nov. 9, 1928. 
254 New York Supplement 732. 


1. INSURANCE. ; 
Evidence in suit to cancel life insurance policies held not to show meeting of 
minds necessary to create valid insurance contracts. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2. INSURANCE. 
Application for insurance is not contract, but at most proposal to contract on 
certain terms, which insurance company may accept or reject. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
3. INSURANCE. 
Where insurer submits amendment to application, there can be no contract 
unless insured accepts amendment. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
4. INSURANCE. = 
Ratification of agent’s unauthorized issuance of life insurance policies held 
not established, in absence of evidence that insurance company knew all facts until 
after insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
6. INSURANCE. 0 ; a 
Agent’s unauthorized issuance of life insurance policies, on which parties 
minds did not meet, could not be ratified by insurance company after insured’s 
death. 
(For other cases, see Insurance, Dec. Dig. § 94.) 


: i : ivisi leave 
* Affirmed, 229 App. Div. 852, 243 N. Y. S. 800. Motion in Appellate Division for 
to appeal to Court of Appeals denied (230 App. Div. 812, 244 i A gf 847). Motion in Court 
of aeons for leave to appeal to that court denied December 2, 1930. 
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Action by the Prudential Insurance Company of America against Ruth Snyder 
and others, for cancellation of two life insurance policies. 


Judgment for plaintiff. 


Alexander & Green and Bailey & Weit, all of New York City (James H. 
McIntosh and Solon Weit, both of New York City, of counsel), for plaintiff. 


Edgar F. Hazleton, of Jamaica, and Joseph Lonardo, of Long Island City, 
for defendants. 


MaHONEY, J. 


The plaintiff insurance company seeks to have declared null and void two 
insurance policies issued by it upon Albert E. Snyder during his lifetime. The 
defendant Josephine Brown is named as administratrix, etc, of Albert E. Snyder. 
The defendant Ruth Snyder was the wife of Albert E. Snyder. The defendant 
Ruth L. Snyder is the assignee of the said Ruth Snyder of all her former right, 
title, and interest in and to the said policies of life insurance in question. It is 
the claim of the plaintiff that when the two policies in question were issued on 
the life of Albert E. Snyder, the insured, there was no meeting of the minds, and 
hence no contract of insurance. It is for that reason that the plaintiff seeks to 
have the policies declared invalid and of no force and effect. 


The evidence indicates that one Ashfield, who testified at the trial in favor 
of the plaintiff, was an agent of the plaintiff for the limited purpose of soliciting 
applications for insurance. It was a part of his duties to collect premiums on 
industrial insurance in the territory assigned to him, which territory included the 
place of residence of Albert E. Snyder and Ruth Snyder, in Queens Village, 
Queens County. It was also part of his duties to solicit applications for insurance; 
both on the industrial and the ordinary insurance plan. He was compensated as 
such agent by the plaintiff, by a salary based upon the amount of industrial pre- 
miums he collected, and by a commission on the first premium and on renewal 
premiums on policies issued by the plaintiff upon applications secured by him. 
It was expressly agreed in his contract of employment that he should have no 
authority on behalf of the plaintiff to make, alter, or discharge any policy contract, 
to extend the time for paying a premium, to waive forfeiture, to incur any lia- 
bility on behalf of the plaintiff, or to allow the delivery of any policy unless the 
applicant was then in good health and the first premium paid in full. Ashfield 
had met the Snyders in connection with industrial insurance held by the family. 
In October, 1925, upon calling at the residence of the Snyders and meeting Ruth 
Snyder, the latter indicated a desire to take out a large policy of insurance upon 
her husband’s life, and she asked the agent to talk with the husband to induce 
the latter to take out such policy. About October 30, 1925, Ashfield, Snyder, and 
Mrs. Snyder had a conversation with respect to new insurance on Snyder’s life. 
The agent explained to Snyder the various features of the different kinds of 
policies, particularly the features of the so-called modified life policy and the 
provisions of a policy providing for accidental death benefits and total and per- 
manent disability benefits. He told Snyder of the benefits the policy would give 
in the event of the insured’s accidental death and of his permanent or total dis- 
ability, and he quoted rates to Snyder. Apparently, Snyder indicated at the time 
that he was not interested in any policy of any large size, and that the most he 
wanted was a policy of $1,000 on the endowment plan. He said he would take 
the endowment policy, and think about the question of larger insurance. As a 
tesult of this conversation, however, the agent took out of his pocket an applica- 
tion form, and filled in the blanks with the information the blanks called for, and 
after filling it out for insurance on Snyder’s life for $1,000 on the twenty-year 
endowment plan, with accidental death benefits, and total and permanent disability 
benefits, he gave it to Mr. Snyder and told him to sign it, and at the same time 
presented to Snyder for his signature another application blank. Apparently, 
Snyder imagined he was required to sign the first application in duplicate. At any 
rate, he signed both applications, one of which was blank. The agent took away 
with him both applications containing Snyder’s signatures. In a short time the 
agent called on Mrs. Snyder, and there was apparently a discussion between them 
as to whether or not the blank application should be filled in for $25,000 or for 
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$50,000 insurance. The agent advised her to take $50,000. After this conversation, 
the agent filled in the blank application on which Snyder had placed his signature, 
copying the data for that purpose from the application for the $1,000 endowment 
insurance, for which Snyder had actually signed the application. The application 
as filled in by the agent was an application for $50,000 insurance on the modified 
life plan, with disability income and accidental death benefits. This paper which the 
agent so filled out is in evidence as Plaintiff's Exhibit 3. There is no evidence 
in the case that Snyder ever knew that such application was made. After proper 
medical examination, the application for $1,000 endowment insurance was approved 
and such policy issued. When the plaintiff acted on such application for $50,000 
insurance, the evidence shows that it did not know the agent had filled it out as 
an application for insurance on Snyder’s life for $50,000 on the modified life 
plan with accidental death benefits and disability income benefits, at the request 
and suggestion of Mrs. Snyder and not at the request and suggestion of Mr. 
Snyder, but apparently believed and acted on the belief that the application had 
been so filled out at the instance of Mr. Snyder. It was the plaintiff’s rule and 
practice not to make out an insurance on any one life in excess of $50,000 which 
provided for both accidental death benefits and disability income benefits. If the 
plaintiff had accepted the application filled out by the agent, known as- Exhibit 3, 
and it had become a contract of insurance, then Snyder would have been insured 
in the plaintiff for $50,000 insurance, all of which would have provided for acci- 
dental death benefits and disability income benefits, and the disability income under 
said policies would have been $520 monthly, whereas it was the plaintiff’s rule to 
issue in no case policies providing for disability income more than $500 a month 
on any one life. The plaintiff therefore wrote up the two policies which are in 
controversy in this suit; one of them numbered 5237784, for $5,000 insurance on 
the modified life plan without accidental death benefits or disability income bene- 
fits, and the other, numbered 5237785, for $45,000 insurance on the modified life 
plan with accidental death benefits and disability income benefits. These two 
policies are in evidence as Plaintiff’s Exhibit 16 and Plaintiff’s Exhibit 17, re- 
spectively. At the same time, the plaintiff wrote up policy No. 5237786, insuring 
Snyder’s life for $1,000 on the twenty-year endowment plan for accidental death 
benefits and double indemnity benefits, which is in evidence as Plaintiff’s Exhibit 
2. Attached to each of said policies numbered 5237784 and 5237785, the policies in 
suit, was plaintiff's form numbered 10164; said form as so attached being in 
duplicate and constituting in each policy one paper, but perforated so that one 
duplicate could be detached and sent to the home office. It will be noted that the 
policies for $45,000 and $5,000, respectively, as made out, were in form different 
from that applied for, for the reason that the $5,000 insurance on the modified 
plan was without accidental death benefits or disability income benefits. In other 
words, these two policies differed in some material respects from the insurance 
applied for in the application written by the agent. Form numbered 10164 reads as 
follows: 
“Request for Amendment to Application for Insurance in the 
Prudential Insurance Company of America. 
“Incorporated under the laws of the State of New Jersey, 4 

Edward D. Duffield, President Home Office, Newark, N. J. 

“I Hereby Request The Prudential Insurance Company of America to amend 
my application for insurance, so that the Policy applied for may be issued in the 
amount of $5,000, and without accidental death benefit or disability income, and 
I agree that this amendment shall form part of said application and that a copy 
hereof shall be attached to the policy when issued, and further, that my acceptance 
of the Policy as issued shall constitute a ratification of the change hereby author- 
ized. 


“ 


a ees, A ONCANT. 
The object of form No. 10164 was to amend the applicant’s application for 
insurance so as to make his application when so amended call for the form and 
kind of policy that the plaintiff was willing to give him in cases where the com- 
pany could not accept the application as made, but was willing to make an insur- 
ance contract with the applicant on some cther basis. The superintendent of in- 
surance of the state of New York required the plaintiff to adopt and use such 
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form numbered 10164 for such purpose, and the plaintiff had filed such form with 
the superintendent of insurance, who had approved the same. See, 

Under date of November sixteenth, the plaintiff sent the policies in suit to 
its local office at Jamaica, and sent with them, addressed to the superintendent 
of that office, one H. R. Hyde, a letter of instructions, concluding the letter of 
instructions by saying: “Please see that amendment forms 10164 enclosed in the 
policies are signed in duplicate and the duplicates returned to the Ordinary Issue 
Department.” ; ; 5 ao ae 

The Jamaica office received said applications in suit with the $1,000 endow- 
ment policy, showed the letter to the agent who wrote it, delivered the three 
policies to him to be handled by him pursuant to the plaintiff’s rules and in- 
structions in such cases. The agent, however, did not submit either policies in 
suit to Snyder. He never discussed further the subject of insurance with Snyder 
in any way, after the conversation with Snyder at his house on the evening of 
October 30, 1925. The agent, however, did detach from each policy in suit the 
duplicate of form 10164 and subscribed the name of Albert E. Snyder thereto, 
by tracing the name from the photostat copy of Snyder’s name as it appeared on 
the photostat copy of his declarations made to the medical examiner, which was 
attached to each policy. The defendants produced on the trial the originals of 
said policies numbered 5237784-5. The duplicate of form 10164 attached to the 
policies has no sort of signature thereto, but is in blank. 


After tracing the name of Albert E. Snyder on form 10164, which the agent de- 
tached from the policies, he then took said policies to Mrs. Snyder at her residence 
on or about November 24, 1925. He did not take them to Mr. Snyder because he 
was afraid Mr. Snyder would not accept the policies. He explained to Mrs. Snyder 
that there were two policies aggregating $50,000, instead of one for $50,000, and he 
told her that the $45,000 policy provided for accidental death benefits and disability 
benefits, and that the $5,000 policy did not. Mrs. Snyder was satisfied with the pol- 
icies, paid the premiums thereon, and the agent left them with her. After Mrs. 
Snyder gave the agent her check for premiums on the policies, the agent turned the 
check into the Jamaica office in the regular course of business, and the check was 
duly paid when presented for payment. At the time at Mrs. Snyder’s house that the 
agent gave her the policies, she asked the agent to send all the premium notices to 
her. The evidence shows that about nine or tert months before the death of Snyder, 
Mrs. Snyder asked the postman to deliver all Prudential mail to her, and he com- 
plied with her request. In July, 1926, Mrs. Snyder rented a safe deposit box in the 
name of Ruth Brown, which was her maiden name, to which box she alone had ac- 
cess. She kept the policies in suit and the prernium receipts in this box. Mrs. Sny- 
der paid all the premiums on the policies in dispute by checks drawn by her on the 
joint bank account of her husband and herself. She paid them all to the agent ex- 
cept one, which was paid at the Jamaica office. On the night of March 20, 1927, 
Mrs. Snyder and her paramour, one Judd Gray, killed Albert E. Snyder. For this 
crime they were duly indicted, tried, convicted and sentenced to death. I am satis- 
fied from the evidence that plaintiff did not have any notice or knowledge of the 
fact that Snyder did not sign form 10164, Plaintiff’s Exhibits 12 and 13, until April 
9, 1927, nor until such date did the plaintiff have any notice or knowledge of the fact 
that the agent had never had any talk about insurance with Snyder after the talk 
on the evening of October 30, 1925; I am satisfied that the plaintiff never had any 
notice or knowledge that the agent gave the policies to Mrs. Snyder until April 9, 
1927, and until such date plaintiff never had any notice or knowledge that form 
10164, attached to each of the policies in suit, had not been presented to or signed 
by Snyder. Ruth Snyder, the wife of Albert E. Snyder, was named as beneficiary 
in each of the policies in suit. On June 6, 1927, plaintiff duly notified Ruth Snyder 
that said policies and each of them never had any existence as contracts of insur- 
ance, and that the plaintiff repudiated the same. It then and there tendered to her 
all sums received by the plaintiff in connection with such policies with six per cent. 
interest, aggregating $1,652.28, but she refused to receive such sum. At the trial, 
= sum was tendered again and paid into court. On October 17, 1927, Ruth Sny- 
Sosest ae cae on scr per Ruth L. Snyder, her daughter, all her right, title, and 
oe Pe eee policies. It is pene the main claim of the plaintiff in 

' Revder CAE al as no meeting of the minds between the plaintiff and Albert 
j espect to the policies in controversy in this suit. The defendants, 
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on the other hand, claim that there was a full meeting of the minds, and that con- 
tracts of insurance were duly entered into, and that the policies in question are now 
valid and binding contracts. The defendants also claim that, if the agent acted 
without the apparent scope of his authority, at any rate that there was a sufficient 
ratification of his acts by virtue of issuance of insurance policies, accepting pre- 
miums, the mailing of notices to the insured, and other acts on the part of the plain- 
tiff. Although the court understands that at the murder trial the prosecution 
sought to show that the policies in controversy constituted a motive for the murder, 
I am required to find that there is no evidence that Ruth Snyder had an improper 
motive in her endeavor to secure larger insurance upon her husband’s life. Further- 
more, the plaintiff in no way attempted to establish at the trial that the policies 
were fraudulently obtained, in that the defendant Ruth Snyder had in mind an im- 
proper motive. 

[1-3] Practically the sole question to be decided in this case is whether or not 
there was a meeting of the minds, and, if so, was a valid contract of insurance en- 
tered into which binds plaintiff insurance company. There is no evidence in the 
case as to what talk there might have been between the defendant Snyder and her 
husband with respect to insurance at any time after Snyder signed in blank the ap- 
plication for insurance at the request of the agent. There is no evidence that Sny- 
der authorized his wife or failed to authorize his wife to proceed further in obtain- 
inging larger insurance upon his life. Snyder is dead. The defendant Snyder is 
dead; and apparently there was no examination before trial of defendant Ruth Sny- 
der before she paid the penalty imposed by law. It is apparent, however, that the 
agent had no discussion with Snyder at any time with respect to insurance after 
Snyder’s signature had been obtained on the blank application of insurance. The 
evidence indicates clearly that the exact kind of insurance called for in that ap- 
plication as filled in by the agent, and the amount therein specified, was not granted 
by the company, as heretofore noted. The policies in controversy indicate one for 
$45,000, providing for accidental death benefits and disability income benefits, and 
one for $5,000, not providing such benefits. There is no evidence that Snyder ever 
saw the policies which are the subject-matter of this suit. The evidence indicates 
that the “necessity for amendment” to the application was never called to his at- 
tention by the agent. I am required to find that the agent signed Snyder’s name 
to the “Request for Amendment to Application” without in any way calling Sny- 
der’s attention to the fact that his signature to the amendment was necessary. It is 
clear that the agent forged Snyder’s name and committed an improper and illegal 
act in so doing. In view of all these circumstances, can it be said that there was 
such a meeting of the minds from which there can now be spelled out a valid con- 
tract of insurance binding upon the plaintiff company? I am constrained to reach 
the conclusion that there was not, and in reaching such conclusion I am assuming 
the validity of Snyder’s application for the said $50,000 of insurance. An applica- 
tion for insurance is not a contract. It is at most only a proposal to contract on 
certain terms, which the insurance company is at perfect liberty to accept or reject. 
In this case, apparently the insurance company rejected the application as made, and 
submitted a counter-proposal which required acceptance by the insured. 

“An application for life insurance is not a contract. It is only a proposal to 
contract on certain terms which the company to which it is presented is at perfect 
liberty to accept or to reject. It does not in any way bind the company to accept 
the risk proposed, to make the contract requested, or to issue a policy.” Travis v. 
Nederland Life Ins. Co. (C. C. A.) 104 F. 486, 488. : 

“The application for insurance is a mere proposal on the part of the applicant. 
When the insurer signifies his acceptance of it to the proposer (and not before), the 
minds of the parties meet and the contract is made.” Heiman vy. Phoenix Mut. 
Life Ins. Co., 17 Minn. 153, 157 (Gil. 127), 10 Am. Rep. 154. To similar effect see 
Mutual Life Ins. Co. v. Young, 23 Wall. 85, 23 L. Ed. 152. 


The form 10164, being the request for amendment to application, is in the form 
approved by the state insurance department. Apparently such a form was also re- 
quired by the state insurance department in order that the policies, when issued, 
shall constitute the entire contract between the parties. Furthermore, in this case 
the policies with the application would constitute the entire contract between the 
parties, if valid. It is clear that each policy as issued was inconsistent with the 
application, and that there could possibly be no contract unless the assured, that 1s, 
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the applicant, had accepted the amended form of insurance. In view of the evi- 
dence before me, it seems clear that if Snyder had lived, he could, with good rea- 
son, have declared that the policies were not binding upon him for nonacceptance 
by him of the amended forms of insurance. Plaintiff company now has a similar 
and mutual right. : 

[4] The defendants, however, claim that there was at least ratification of the 
issuance of the policies. Such a point was indicated during the trial, and partic- 
Yarly at the close of the trial. It is difficult, however, to establish ratification, with- 
out showing full knowledge of the facts on the part of the plaintiff, and there is 
no evidence in the case that the plaintiff knew of all the facts until after Snyder’s 
death, when it almost immediately made a tender of premiums paid to defendant 
Ruth Snyder. 

[5] “It is well settled that in order to ratify an unauthorized act of an agent, 
the principal must have full knowledge of all the circumstances, and that unless 
this full knowledge exists, mere acquiescence will not constitute ratification of 
the agent’s conduct.” Hallow v. Hallow, 200 App. Div. 642, 645, 193 N. Y. S. 
460, 462. 

“A principal may ratify the unauthorized act of an assumed agent only with 
full knowledge of the material facts, so that it can be said he intended to ratify 
the act.” Farmers’ Fund, Inc., v. Tooker, 207 App. Div. 37, 40, 201 N. Y. S. 
592, 595. 

[6, 7] If the ratification took place it must have taken place before Snyder’s 
death, because it is clear that there could be no ratification after death. In other 
words, if the minds of the parties did not meet in Snyder’s lifetime, they could 
not meet after his death. I am satisfied further that there was no estoppel of any 
kind, and the evidence fairly establishes that when plaintiff disavowed the unlaw- 
ful acts cf its agent and realized that there never could have been any meeting of 
the minds between it and Snyder, it offered to give up all it got in connection with 
the transaction, with legal interest from the date it received it. A case very sim- 
ilar to the case at bar is that of New York Life Ins. Co. v. Manning, 156 App. 
Div. 818, 124 N. Y. S. 775, 142 N. Y. S. 1132, affirmed without opinion,.213 N. Y. 
665, 107 N. E. 1082. In that case the New York Life Insurance Company brought 
suit to annul an outstanding alleged policy, claiming that said policy never be- 
came a contract and never had any force and effect as insurance on the life of 
one Charles Nicchia. In that case, Nicchia actually signed and made application 
for $5,000 insurance on his life. The New York Life Insurance Company ap- 
proved the application, forwarded the policy as applied for on August 26, 1925, 
and the agent left it with Nicchia, who had it in his possession for five weeks, but 
did not as yet make up his mind whether he would accept and pay the premium. 
There is no evidence that the insured Snyder ever had the policies issued on his 
life in his possession, and the evidence would seem to indicate that Snyder died 
without knowing of their existence. Nicchia never accepted the policy until more 
than two and a half years after he applied for it and until after the company had 
treated the policy as valid and in force. The premiums had been paid by the 
agent, Moore, without any authorization from anybody. The agent in that case 
admitted to the plaintiff’s attorney therein that the premium was never paid by 
Nicchia, and that Nicchia had never promised to pay the premium or to accept the 
policy. The case of Nicchia was tried before Mr. Justice Lehman. ‘The plaintiff 
insurance company was successful, and the policy on the life of Nicchia was de- 
clared null and void. The decision of Mr. Justice Lehman was affirmed upon his 
opinion (156 App. Div. 818, 124 N. Y. S. 775, 142 N. Y. S. 1132; 213 N. Y. 665, 
107 N. E. 1082). I therefore reach the conclusion that the policies in controversy 
never took effect as a matter of law, and that the same are now null and void. 

Findings as submitted have been passed upon. 

Submit decision and judgment. 





The Insurance Law Journal, Vol. 78 [Apr., 1932 


ELWOOD v. NEW ENGLAND MUT. LIFE INS. Co. 
Supreme Court of Pennsylvania. Nov. 23, 1931. 
158 Atlantic Reporter 257. 
1. INSURANCE. 


Evidence of insured’s insanity, in action to recover for disability resulting 
from attempted suicide, held insufficient to warrant submission of such question, 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Insured, not insane, could not recover under disability clause of life policy 
for disability resulting from attempted suicide, notwithstanding incontestability 
clause. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

Appeal from Court of Common Pleas, Allegheny County; James R. Macfar- 
lane, Judge. 

Action by R. D. Elwood against the New England Mutual Life Insurance 
Company. Judgment for the defendant notwithstanding verdict, and the plain- 
tiff appeals. 

Affirmed. : 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, Max- 
ey, and Drew, JJ. 

J. M. Graham, D. M., and Patterson, Crawford, Arensberg & Dunn, all of 
Pittsburgh, for appellant. 

R. G. Bostwick (of Thorp, Bostwick, Stewart & Reed), of Pittsburgh, for 
appellee. 

SCHAFFER, J. 

In this action, plaintiff seeks to recover from defendant insurance company 
under the disability clause contained in the policy of life insurance which it issued 
to him. His disability results from wounds self-inflicted in an attempt to commit 
suicide. The court below denied recovery by entering judgment in defendant's 
favor, notwithstanding a verdict for plaintiff, and he appeals. 

The clause upon which recovery is claimed reads thus: “If the insured, be- 
fore attaining the age of sixty-five years, provided premiums have been duly paid, 
and this policy is then in full force, becomes physically or mentally incapacitated 
to such an extent as to be wholly and permanently unable to engage in any occu- 
pation or profession or to perform any work for compensation, gain or profit; or 
sufters the irrecoverable loss of the entire sight of both eyes, or the severance of 
both hands at or above the wrists, or of both feet at or above the ankles, or of 
one entire hand and one entire foot; and after such disability has existed for 
ninety days, shall furnish due proof thereof to the company, at its home office, the 
company will waive the payment of any premium thereafter due upon the policy 
during the continuance of such.disability. Upon acceptance of such proof, and 
during the continuance of such disability, the company will also pay to the in- 
sured an income of one hundred dollars a month.” 

Other clauses in the policy are to be considered in the solution of the ques- 
tion before us. One of them provides: “If the insured, whether sane or insane, 
shall die by his own hand or act, within one year from the date hereof, this policy 
shall be void and shall have no value; but in such event the company will return 
the premium paid.” Another clause reads: “After one year from the date of is- 
sue, this policy shall be incontestable except for failure to pay premiums, and for 
violation of the conditions hereof relating to military or naval service in time of 
war.” It was recited in the policy that part of the premium paid was for the in- 
clusion of the disability provision. 

The first claim of the plaintiff is that he is entitled to recover because he was 
insane when he shot himself. At the outset of the discussion, it should be borne 
in mind that we are not dealing with a case where the beneficiary in an insurance 
policy is making a claim under it, but with one in which the insured himself is 
claiming to recover from the company a sum of money for himself, which be- 
comes due, if at all, because of his wrongful act, provided he was sane when he 
committed it. 

Plaintiff is a lawyer, and, at the time of the occurrence out of which this 
suit grows, he was 55 years of age. He had been a member of the Allegheny 
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county bar for 27 years, engaged in the active practice of his profession. * Prior 
to September 30, 1927, the date on which he attempted suicide, he had, so he 
testified, never thought of self-destruction and had enjoyed normal health. He 
had for some time been depressed and worried over his financial affairs, largely 
because of the fact that he had not been as successful in his profession as he 
deemed he should have been. He was happily married, and was the father of 
three children, owned his own home, which was unincumbered, and had a half 
interest in the estate of his father, which apparently had a clear value approxi- 
mating $150,000. His worries had been largely financial. The particular thing 
which gave him concern was that he had borrowed $24,000 from the bank in which 
he was a director, interest on which was about due, he owed office rent and ex- 
penses amounting to between $2,000 to $3,000, and feared that he might have to 
close his law office. He had remodelled his home at a cost of twice as much as 
he had anticipated. He was perturbed because the income from his inheritance 
was not up to his expectations. The tuition charge for his two daughters was 
due. Preceding his attempted suicide, he had been for some time depressed and 
tired, and he walked with his head down and did not always speak to his friends. 
In the preceding spring he had taken a revolver to his office to get it out of the 
way of his young son and had placed it in a box in a pigeon hole in his desk. He 
had never thought of suicide until the morning he attempted it. Arriving at his 
office, he suddenly felt that he could not endure life any longer, took the revolver 
out of his desk, wrote a note to his family asking them to forgive his act of 
cowardice, went out of his office, mailed it, returned to the office, shot himself 
in the back of the head, found himself, to his astonishment, alive, lay down on 
the floor, arose, shot himself in the abdomen, and lay down again. Finding that 
this second wound did not kill him, he reasoned that he would cripple himself so 
as to become a charge on his family if he inflicted further injury; so getting up, 
he called his wife on the telephone, told her what he had done, and asked her to 
be a better soldier than he was, told her, in answer to her inquiry, where he was, 
and again lay down on the floor, and waited for some one to come to him. In 
response to the wife’s telephone message to a friend, the latter came to his office 
and had him removed to a hospital. Plaintiff testified lucidly and in full detail as 
to all the incidents in connection with the shooting; his feelings, his thoughts, and 
his actions. On cross-examination, asked whether he knew that his act was wrong, 
he answered that he did. He gave as his excuse for it, “I felt that I had not 
been a success, the success that I felt I should have been. My father was an able 
man, a brainy man, and my mother was a bright woman and able, and I felt that 
I _ never been able to do what I felt I should be able to do. I felt, really, a 
failure.” 

Fragments of the bullet remain in his skull, and the effect of his injuries 
apparently is to incapacitate him to such an extent as to make it impossible for 
him to practice law or possibly to engage in any occupation for gain or profit. 

_. A physician, specializing in nervous and mental diseases, called by him, tes- 
tified that plaintiff at the time he shot himself was mentally sick, with a condition 
which he termed a mental depression, based upon the presence of certain difficul- 
ties in his life which he saw out of their real proportion. The witness said these 
difficulties led him to attempted suicide. The witness did not say he was insane, 
but that in his opinion plaintiff was not able to discern at the time he shot himself 
that self-destruction was wrong or to comprehend the moral nature and effect of 
his act. The only contact this witness had with plaintiff was almost four years 
after the shooting. Against this testimony, we have that of plaintiff himself, 
that he was fully conscious of his act, knew that it was wrong, and that he rea- 
soned before, during, and after the shooting in a way indicating that he was in 
possession of his faculties. There was no indication of any break in the continuity 
of his thought, or any lapse of memory. 

_ [1] We agree with the court below that, unless insanity is to be presumed 
trom the mere fact of attempted self-destruction, there is no basis in this case 
tor the conclusion that the plaintiff was insane. No one testified to anything 
before the shooting which in the slightest degree indicated insanity, and no one 
pretends that immediately after the shooting he was insane, or that up to the 
time of trial he evidenced any mental aberration. On the contrary, all his mental 
Processes were those of an entirely sane man. His wife and office associate, the 
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persons who saw the most of him, testified to the normalcy of his acts, con- 
versation, and behavior. An alienist called by the defendant, who examined 
plaintiff, testified that in his judgment he was sane. As was said by the 
learned president judge of the court below, who tried the case: “The plaintiff 
knew the consequences of his act, he knew and stated in writing [in the letter 
which he wrote just before shooting himself] that it was a cowardly act. He 
appreciated the distress which his act would bring upon his wife and family and 
begged their foregiveness.” It would be impossible in the light of his own testi- 
mony to find that he was insane. As was further observed by the trial judge: 
“The desire to end unhappiness and escape trouble, or the loss of stamina and 
courage, leading to the act of suicide, do not amount to insanity.” Here there is 
no occasion to rely upon inferences as to the state of mind of the insured, as in 
the case where suicide has taken place. We have a calm, truthful, and complete 
account from his own lips of his reasons, thoughts, actions, and reactions during 
the brief period in which he attempted to take his own life. They all speak for 
his sanity. If he had shot some one else and was on trial for the crime, it could 
not be pretended that he was not mentally responsible. The court below properly 
determined, in disposing of the motion for judgment non obstante veredicto, that 
there was not sufficient evidence of insanity to warrant the submission of that 
question to a jury. 

[2] Plaintiff also contends that he can recover even though he was sane at 
the time he attempted suicide, because of the provision in the policy making it 
incontestable after one year. In substance, he urges that the company recognizes 
liability under the terms of the policy, in the event of suicide, even if sane, after 
one year, since, in addition to the incontestability after one year feature, there is 
the specific recital in it, “If the insured, whether sane or insane, shall die by his 
own hand or act within one year from the date hereof, this policy shall be void 
and shall have no value.” His contention is that this, taken in connection with 
the incontestability clause, means whatever the state of mind of the insured was 
at the time of the attempted suicide; whether he was sane or insane, if it came to 
pass after one year from the date of the policy, the company must pay. Morris v. 
State Mutual Life Assur. Co., 183 Pa. 563, 39 A. 52; Marcus v. Heralds of Lib- 
erty, 241 Pa. 429, 88 A. 678. Had suicide been actually consummated, this may be 
admitted and yet not reach the question posed on this record. We are not dealing 
with suicide accomplished, but with an attempt at self-murder; not with the rights 
of a heneficiary who is himself guilty of no wrongdoing, but with those claimed 
by the insured, who himself has been guilty of one of the great moral wrongs, of 
a crime infamous at common law, if completed, a species of felony (8 R. C. L. 
351). In some jurisdictions, an attempt to commit suicide is a felony. Ibid. 352. 
Had the plaintiff, instead of attempting to kill himself intentionally blinded 
or maimed himself in one of the particulars mentioned in the policy for the pur- 
pose of seeking recovery from the company, and then asserted a claim against 
it for $100 a month for the rest of his life, it would shock one’s sense of justice to 
permit him to acquire the money. In principle there is little, if any, difference 
between that situation and the one before us; in each event, the defendant would 
be paying the insured for his own wrongdoing. 

We are of opinion that the suicide cases, those in which self-destruction was 
accomplished, should not control such a case as this; that the guiding principle is 
different. A principle of public policy, operating on the wrongdoer himself, 1s 
and should be invocable here, which cannot be applied against a surviving bene- 
ficiary who is guiltless of any act contrary to good morals. The vital question 
before us was not considered in Northwestern Mutual Life Ins. Co. v. Johnson, 
254 U. S. 96, 41 S. Ct. 47, 65 L. Ed. 155, cited by plaintiff, in which the Supreme 
Court of the United States was called upon to determine the effect of an 
incontestable clause in a life insurance contract where self-destruction had 
occurred. The court, in saying (at page 101 of 254 U. S., 41 S. Ct. 47, 49) that 
the clause was “laudable—to create an absolute assurance of the benefit, as free 
as may be from any dispute of fact except the fact of death, and as soon as it 
reasonably can be done,” was speaking of its laudableness, not as applied to the 
insured himself. It was said in that case that the public policy with regard to 
such contracts is a matter for the states to decide. “ 

In Ritter v. Mutual Life Ins. Co., 169 U. S. 139, 154, 18 S. Ct. 300, 305, 42 
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L. Ed. 693, the salutary legal principle is laid down that “a contract, the tendency 
of which is to endanger the public interests or injuriously affect the public good, 
or which is subversive of sound morality, ought never to receive the sanction of 
a court of justice, or be made the foundation of its judgment. If, therefore, a 
policy—taken out by the person whose life is insured, and in which the sum 
named is made payable to himself, his executors, administrators, or assigns— 
expressly provided for the payment of the sum stipulated when or if the assured, 
in sound mind, took his own life, the contract, even if not prohibited by statute, 
would be held to be against public policy, in that it tempted or encouraged the 
assured to commit suicide in order to make provision for those dependent upon 
him, or to whom he was indebted.” With stronger reason can this principle be 
applied to a case such as that before us, in which the insured by his own act is 
not making provision for others, but for himself. 

In Collins v. Metropolitan Life Ins. Co., 27 Pa. Super. Ct. 353, where the 
assured was legally executed for crime, and recovery was sought on a policy 
on his life, it was said that, even had the policy expressly insured against this 
risk, such a contract could not be sustained on grounds of public policy. We 
approve the reasoning in that case (page 356 of 27 Pa. Super.): “We cannot 
give this clause [providing for incontestability] that effect. By its terms, it is 
not the claim presented by the assured, irrespective of the cause of death, which 
is made incontestable; it is merely the validity of the policy, as an obligation 
binding upon the company. The two years having expired the company could 
not escape liability by showing that the insured, at the time the contract was 
made, had mistakenly, not fraudulently, made misstatements as to his family 
history or age. The effect of the stipulation in question was not to change the 
covenants of the contract at the expiration of two years. Those covenants are 
still the contract of the parties, and the liability of this defendant is that which 
under the law to such covenants attaches. * * * Public policy forbids the insertion 
in the contract of a condition which would tend to induce crime, and as it 
forbids the introduction of such a stipulation it also forbids the enforcement of a 
contract under circumstances which cannot be lawfully stipulated for.” As long 
ago as Hartman v. Keystone Ins. Co., 21 Pa. 466, page 479, we declared the 
public policy of the state in such cases as this by ruling that “a man who com- 
mits suicide is guilty of such a fraud upon the insurers of his life that his 
representatives cannot recover for that reason alone.” The public policy prohibi- 
tion against recovery has been applied in cases where the beneficiary had murdered 
the insured (Robinson v. Metropolitan Life Ins. Co., 69 Pa. Super. Ct. 274), 
where there had been an illegal operation causing the death of insured (Wells 
v. New England Mutual Life Ins. Co., 191 Pa. 207, 43 A. 126, 53 L. R. A. 327, 
71 Am. St. Rep. 763), and of course in fire insurance where the insured has fired 
his own building. Showalter v. Mutual Fire Ins. Co., 3 Pa. Super. Ct. 448. 
There is nothing in Northewestern Mut. Life Ins. Co. v. Johnson, 254 U. S. 96, 
41 S. Ct. 47, 65 L. Ed. 155, which would warrant the conclusion that the public 
policy rule should not apply to such a case as this. Furthermore, it is said in 
that case, as before noted, that the decision as to a contravention of public policy 
is for the determination of state tribunals. 

Had the plaintiff been insane at the time he shot himself, then he might 
recover (Connecticut Mutual Life Ins. Co. v. Groom, 86 Pa. 92, 27 Am. Rep. 689), 
because he was in a condition not morally responsible; but here, by his own 
admissions and under his own testimony, he is shown not to have been insane. 
All the testimony in the case on both sides upon which dependents can be placed 
speaks for his sanity. The incontestable clause has no application under the 
tact here established that the plaintiff at the time he attempted his own life 
was sane. 


Recovery must be denied. The judgment is affirmed. 


PANNONE v. JOHN HANCOCK MUT. LIFE INS. CO. No. 6982. 
Supreme Court of Rhode [sland. Dec. 31, 1931. 


157 Atlantic R ; 
|. INSURANCE. tlantic Reporter 876. 


In action to recover disability benefits under life policy, facts held not to 
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warrant finding insured was “totally disabled and thereby prevented from engaging 
in occupation for profit” during disability. ye 
Evidence disclosed that when insured, a proprietor of a store, visited 
doctor September 10, 1929, his hands were swollen and fingers flexed 
with great difficulty; that the doctor told him to stop handling frozen 
meats; that from then on during entire period of claimed disability 
insured visited the store whenever he went walking; that he generally 
supervised its business and took care of the bank deposits; and that the 
business of the store continued about as usual. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
2. INSURANCE. 
Term “total disability” in policy is not to be construed literally. 
Inability of the insured to do the greater portion, the substantial part, 

of his work or duty is “total disability,” but inability to do some one 

thing or several things, constituting a lesser portion of his work, is not 

“total disability.” 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Exceptions from Superior Court, Providence and Bristol Counties; Edward 
W. Blodgett, Presiding Justice. 

Action by Giovanni Pannone against the John Hancock Mutual Life Insurance 
Company. To review a decision of the superior court sitting without a jury in 
favor of plaintiff, defendant brings exceptions. 

Exceptions sustained. 

O’Shaunessy & Cannon, of Providence, for plaintiff. 

George Hurley, Walter V. Moriarty, and Walter V. Connly, all of Providence, 
for oe 

AHN, J. 

This is an action of assumpsit to recover disability benefits under a contract 
supplementary to a life insurance policy issued to the plaintiff by the defendant 
company. The case was tried in the superior court by a justice sitting without a 
jury and decision was rendered for the plaintiff in the sum of $500. The case 
is before us on defendant’s exceptions to the decision. 

The defendant, an insurance corporation, issued to the plaintiff an endowment 
policy of insurance in the sum of $10,000. Attached to and forming a part of 
this policy is a supplementary contract, described as a “Disability Supplement,” 
which for an additional premium provides for payment to the plaintiff of certain 
benefits in the event of total and permanent disability. The terms of said supple- 
ment are as follows: “If, after the payment of the initial premium under this 
contract, * * * the Insured A. Has become totally and permanently disabled either 
physically or mentally so as to be continuously and wholly prevented for life, 
from engaging in any occupation or employment for wage or profit, or B. In 
the absence of conclusive proof of permanency of disability, if due proof as 
aforesaid, shall be presented that the Insured has been totally disabled by bodily 
injuries or disease, and has been thereby prevented from engaging in any occupa- 
tion or employment for wage or profit for a period of not less than_ ninety 
consecutive days, the Company will grant the following benefits: 1. Waive the 
payment of further premiums due after the commencement of such disability, 
and 2, Pay to the Insured * * * from the commencement of disability and 
throughout its continuance, a sum equal to one per centum of the face amount 
of the policy exclusive of any policy additions.” The decision of the court below 
was based upon plaintiff’s claims under paragraph B of the “Disability Supple- 
ment.” 

In 1929 plaintiff was the proprietor of a market and grocery store about five 
minutes’ walk from his home. The business was conducted with the assistance 
of his brother-in-law and a boy who worked as a helper on Saturdays. In 
September, 1929, a few months after obtaining the policy of insurance now sued 
upon, plaintiff was seized with the illness which he alleges prevented him from 
working from September 10, 1929, to March 2, 1930, which disability forms the 
basis of this action. 5 

Plaintiff testified that he began to experience trouble with his hands the latter 
part of August, 1929, that his hands became blue and swollen, causing him 
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considerable pain, and that by the middle of September his fingers could not be 
flexed because of the swelling. On September 10, 1929, he consulted Dr. Fidanza, 
who testified that plaintiff's hands were swollen and his fingers flexed with 
dificulty when plaintiff first came to him, but that by December, 1929, plaintiff 
was much improved and able to flex his fingers. The doctor further testified that 
he did not tell plaintiff to stop work, but advised him not to handle frozen meats 
at his store, since that was the probable cause of plaintiff's trouble. 


According to plaintiff's testimony, he had recovered from his disorder and 
had been back at work for eight and a half months at the time of the trial, 
November 17, 1930. 

It appeared in evidence that plaintiff was out and about during the period for 
which he claims disability benefits. He went to the doctor’s office for treatment, 
never requiring attendance at his own house. He spent some of his time at a 
club situated next door to his store. His brother-in-law testified that it was 
plaintiff's practice to go into the store to see how business was going whenever 
he went out for a walk. Each night the cash receipts were turned over to 
plaintiff, who went, himself, to deposit them in his checking account in the Union 
Trust Company at Olneyville Square, out of which account the expenses of the 
store were paid. A claim that. plaintiff’s business fell off during his illness 
was in some measure contradicted by the records of the company from which he 
purchased his supplies and by the activity of his account at the bank. The 
company’s records, produced in court, showed the usual amount of purchases by 
plaintiff's store, and the bank records indicated plaintiff's checking account had as 
many deposits and withdrawals as usual. 


[1] Paragraph B, upon which plaintiff’s action is based, provides that if due 
proof shail be presented that the insured has been totally disabled by bodily 
injuries or disease, and has been thereby prevented from engaging in any occupa- 
tion or employment for wage or profit for a period of not less than ninety con- 
secutive days, then the company will pay said benefits. Plaintiff was not a wage- 
earner but the proprietor of a store; he might work or have some one work 
for him as he. saw fit and as the business required. His business continued about 
as usual during his illness and it can hardly be said that he was not engaged 
in the occupation of proprietor, merchant, or storekeeper during the whole of 
that time, nor is it shown he was without profit from the business during said 
period. No doubt he was less actively engaged in his occupation so far as his 
own physical efforts in the store were concerned, but such efforts, if an important 
part of his work, can scarcely be regarded as the whole extent to which he, a 
proprietor or Owner, was engaged in the occupation. Physical participation is 
not essential to being engaged in an occupation or business for profit. In applying 
the term “engaged in business,” the New York Court of Appeals distinguishes as 
follows between proprietor and servant: “A ‘servant’ or ‘agent’ would not be apt 
to have any proprietary interest, and, therefore, his connection would be established 
by the physical performance of various acts in the conduct of the business. 
Conversely, the word ‘principal’ with its associations naturally suggests one whose 
relation is that of proprietor, and who, as commonly in the case of a principal, 
might elect to intrust the active conduct of the business to the agents and servants 
already referred to. * * * It seems to us * * * that presumably he furnished his 
share of the capital and was entitled to his share of the property and profits and 
to an equal voice in the control and conduct of the business, and that such 
conclusion would not be stayed simply because the assumed individual dwelling 
at the place of business elected for a longer or shorter period, and for one 
reason or another not to take that active part in the ordinary routine of business 
which both opportunity and legal right placed within his power.’ Graves v. 
Knights of Maccabees, 199 N. Y. 397, 402, 92 N. E. 792, 793, 139 Am. St. Rep. 912. 


In the present case and during the period in question, plaintiff did not 
suspend all activities in the store, but visited it whenever he went out walking and 
generally supervised the business, especially the financial part of it. He was, 
if he obeyed his doctor’s instructions, prevented from handling the frozen meats 
at the store; his activities were not otherwise circumscribed. Such facts do not 
warrant a finding that he was not engaged in any occupation or business for profit 
during the period. Plaintiff is in much the same position as the plaintiff in Coad 
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v. Travelers’ Ins. Co., 61 Neb. 563, 567, 85 N. W. 558, 559, where the court said: 
“To sum up, it appears from the record that plaintiff's business matters were 
attended to, looked after, and directed by him, during the period for which a 
recovery is sought, much in the same manner, speaking generally, and sub- 
stantially in all important particulars, as he was accustomed to do before the 
accident. It is true, as we view the evidence, that during most of the period 
mentioned he was greatly inconvenienced in the prosecution of his business by 
reason of the injury * * * and that he was not able to devote himself to his 
work with the close application, energy, and attention in the performance of 
details that he otherwise would. His ability to concentrate his mind and exercise 
cool, deliberate, and calculating judgment, regarding business affairs, may have 
been more or less impaired by reason of the injury. But these matters can only 
be regarded in the light of a partial disability, for which no recovery was con- 
templated or can be had.” 

[2] Even if it be conceded that plaintiff's position amounted to no more than 
that of a workman or clerk in the store, it does not appear that he suffered total 
disability. The courts have held quite generally that “total disability” is not to be 
construed literally. Inability of the insured to do the greater portion, the sub- 
stantial part, of his work or duty is total disability, but in ability to do some 
one thing or several things constituting a lesser portion of his work is not total 
disability. Lee v. New York Life Ins. Co., 188 N. C. 538, 125 S. E. 186; Cato v. 
Aetna Life Ins. Co., 164 Ga. 392, 398, 138 S. E. 787. 

As the plaintiff has failed to prove total disability, defendant’s exception is 
sustained. The plaintiff, on January 13, 1932, at 10 o’clock a. m., will be given 
opportunity to show cause why the case should not be remitted to the superior 
court with direction to enter judgment for the defendant. 


HALL v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. No. 13318 


Supreme Court of South Carolina. Jan. 6, 1932. 
161 Southeastern Reporter 867. 
6. INSURANCE. 


Whether insurer waived proof of insured’s death held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
7. INSURANCE. 

Insurer waiving proof of death by denial of liability held required to pay 
principal sum of policy with interest from time liability was denied. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Common Pleas Circuit Court of Chester County; Philip H 
Arrowsmith, Special Judge. , 

Action by Mamie B. Hall against the Benefit Association ot Railway Em- 
ployees. Judgment for plaintiff, and defendant appeals. 

Affirmed. ’ 

Spencer & White, of Rock Hill, and McDonald, Macaulay & McDonald, of 
Chester, for appellant. 

Jas. H. Glenn and C. W. McTeer, both of Chester, for respondent. 

FEATHERSTONE, Circuit Judge, A. A. J. 

The parties will be designated as plaintiff and defendant. 

Only a brief statement of the facts is necessary. 

The action is upon an accident policy held by Jasper Hall, who, it is alleged, 
took carbolic acid, through mistake, and died as the result thereof, August 24, 
1928. The company declined to pay, and suit was brought by the plaintiff, the 
beneficiary, on August 20, 1930. The defendant contested on the grounds : (1) 
That the insured suicided; (2) that he took the poison while in a drunken 
condition, which, if true, would avoid the policy; (3) that no such proof of loss, 
as required by the policy, was given. The plaintiff had a verdict for $1,000, 
the face of the policy, plus $172.70, interest, aggregating $1,172.70. From this 
judgment defendant appeals. 


Only three exceptions need be considered: (1) That the court erred in 
excluding the Hamilton letters, offered by the defendant. (2) Error in refusing 
nonsuit and new trial upon the ground that due proof of loss was not given. (3) 
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Error in including in the verdict interest from September 4, 1928, instead of 
from August 22, 1930. a Ae ; 

[1] The letters spoken of as Hamilton letters were communications written 
by Hon. David Hamilton, an honored member of the Chester Bar, a member of 
the firm of Gaston, Hamilton & Gaston, dated December 5, 1928, and February 
27, 1929, respectively, and addressed to the defendant. Both of the letters were 
written as the result of investigations made by the writer, and are, necessarily, 
based upon information obtained from others. They express the opinion of the 
writer that the insured took carbolic acid when in a drunken, crazed conditjon, 
thinking it was an intoxicant. The letters then go on, by way of argument, to try 
to convince the insurer that, as a matter of law, it was liable. 

The testimony is somewhat in conflict as to whether or not Mr. Hamilton was 
employed by the plaintiff, and acting for her, at the time the letters were written; 
but, in fairness to the defendant, we will assume that he was. 

We think the court below was right in excluding the letters. First, upon 
the ground that, at best, they were only expressions of opinion, on the part of 
the writer, as to how the death of the insured was brought about. Upon their | 
face, they show he had made an investigation; that he had gathered information 
from others, and had thus arrived at the conclusion drawn. And in that respect 
he occupied no better position than the plaintiff; and most assuredly, if she 
had undertaken to testify, as to her opinion, based upon what others said, it 
would not, for a moment, be contended that such testimony would have been 
competent. 

That ground alone is sufficient, but we think that the refusal to admit the 
letters might just as well have been put upon other grounds. 

In considering the question as to how far the courts ought to go, in receiving 
the admissions of attorneys, we must bear in mind the very clear distinction drawn 
by all the authorities, between those made by attorneys of record, in pending 
suits for the purposes of trial, and those made otherwise. 

[2] The parties to a suit are bound by admissions, made by their attorneys 
of record, in open court, or elsewhere, touching matters looking to the progress 
of the trial. Such practice is almost of everyday occurrence; and this statement 
is so elementary and understood so thoroughly by the profession, as to need no 
citation of authority. 

[3] But even in cases where actions are pending, and attorneys are of record, 
there is a border line beyond which they cannot go and bind their clients. Attor- 
neys, as such, without express authority, have no right to compromise or settle 
their clients’ rights, to release a lien, or substitute one security for another, in 
matters not in court. Ex parte Jones, 47 S. C. 393, 25 S. E. 285; Dixon v. Floyd, 
73 S. C. 202, 53 S. E. 167; see, also, Gibson v. Nelson, 111 Minn. 183, 126 N. W. 
731, 31 L. R. A. (N. S.) 523, 137 Am. St. Rep. 553, and 132 Am. St. Rep. 156, 
note; Stone v. Bank of Commerce, 174 U. S. 412, 19 S. Ct. 747, 43 L. Ed. 1028. 


[4] If that be true, then it could scarcely be argued that an attorney at law, 
not of record, with no suit pending, even though he have a claim which he is 
trying to collect for his client, would have authority to bind his client by making 
admissions as to the facts upon which the claim is founded. 


[5] The right of an attorney to bind his client is, of course, founded upon 
the law of agency, and, bearing in mind that an agent cannot, by way of narrative 
statement, as to a past transaction, bind his principal, for the reason that it is 
not a part of the res geste, the view above expressed finds support in the 
following, taken from 22 C. J. p. 380: “A ground of exclusion, quite as potent 
(referring to the res geste rule) may be found in a consideration of the fact 
that it is no part of an agent’s duty to prejudice his principal, by narrative 
statements, construing or otherwise affecting his principal’s rights, or liabilities, 
or to discuss the propriety of his conduct, even in relation to the subject-matter 
of the agency.” 


_ Of course, by the citations of this authority, nor by anything that is said, 
is it intended to reflect upon Mr. Hamilton. We have already held that the 
letters were mere expressions of his opinion, founded upon facts obtained from 
others. We are only endeavoring to show that in no event could the statement 
bind the plaintiff by way of admission. 
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The following citation from 22 C. J. p. 393, note 3, is in point: “Where a 
letter was written before suit, by one who subsequently appeared as defendant’s 
attorney in the suit, it was held not to be admissible without proof that the 
letter ‘was authorized.” 

Another citation in point is found in 22 C. J. 294, note 5: “An unauthorized 
letter, by an attorney, to a person against whom the client intends to bring suit 
is not binding on the client.” = ‘ 


Mr. Hamilton’s firm never brought this action, but it was brought by other 
attorneys. 

The case irom Georgia cited by appellants’ attorneys is not in point. Clark 
v. Emerson, 141 Ga. 612, 81 S. E. 870. ‘There, the attorney claimed an interest 
in the judgment, which it was claimed had been paid; and the admissions of the 
attorney were competent as against himself. 

For a full and very interesting discussion of the right of an attorney to 
bind his client by admissions, see Gibson v. Nelson, 111 Minn. 183, 126 N. W. 
731, 31 L. R. A. (N. S.) 523, 137 Am. St. Rep. 552-553; 132 Am. St. Rep. 155- 
156, note, where full notes by Mr. Freeman are given. 

This exception is overruled. 

[6] Second. Was there sufficient evidence to take the case to the jury on 
the question of waiver? We think there was. ; 

The defendant had prompt notice of the death of the insured through the 
letter of Jack Carroll, who was acting for Mrs. Hall. This letter was answered 
September 4, 1928, in which sympathy was expressed, but the emphatic statement 
made, that blank for proof of loss could not be furnished, for, said the associa- 
tion: “We do not fully understand how his death occurred, and for this reason, 
we are unable to forward a blank to you. In order to get this matter straightened 
out, Mrs. Hall, we would appreciate it if you would forward to us a certified copy 
of the death certificate. * * *” 

The very object of sending a blank to Mrs. Hall was to enable her to tell 
the association how the death of her husband occurred; and yet we find the in- 
surer giving that as the reason for refusing to send the blank. Did it have in 
mind at that time that liability would be denied? If not, why refuse to send the 
blank and get the very information which it desired? 

The policy does not require a certified copy of a death certificate. The asso- 
ciation was, therefore, demanding something which it had no right to require. 
The policy required proof of death in ninety days. 

Again, the policy says that notice containing “particulars sufficient to identify 
the insured” shall be deemed sufficient. What was the duty of the association upon 
the receipt of such notice? Let the contract answer: “The association upon 
receipt of such notice, will furnish to the claimant such forms as are usually 
furnished by it for filing proofs of loss.” 

No blanks were furnished until December 11, 1928, when they were sent to 
Gaston, Hamilton & Gaston. The blanks were then filled out and filed with as- 
sociation August 22, 1930. 

It would serve no useful purpose to go further into the details. A reading of 
the record will reveal testimony tending to show a denial of liability; that the 
association refused to pay; that plaintiff was forced to bring suit to get her 
money; and that, after suit was brought, the defendant denied liability and con- 
tested the claim, as its entire conduct all the way through indicated it set out to 
do from the beginning. 

Where an insurance company denies liability after suit brought, it ought not 
to take much testimony upon which to predicate waiver as to proof of loss. But 
in this case the testimony was ample, the question was fairly and squarely sub- 
mitted to the jury, and defendant lost out upon that issue. 

This exception is overruled. 


[7] Third. The refusal to sustain the foregoing exception, necessarily, car- 
ries with it the overruling of this exception. 

If the defendant, as found by the jury, waived the proof of death, by a 
denial of liability it must follow that it was required to pay the money, with 
interest, from the time liability was denied, which was September 4, 1928, from 
which date the verdict of the jury carries interest. 

The exception relating to interest is therefore overruled. 
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In conclusion, it may be stated that the defense involving suicide was aband- 
oned. But, in any event, all the questions were passed upon by the jury, adversely 
to defendant’s contentions. 

We find no errors of law, and the judgment below is affirmed. 

Blease, C. J., and Stabler, Carter, and Bonham, JJ., concur. 

Cothran, J., did not participate on account of illness. 


BRADLEY v. AMERICAN NAT. INS. CO. et al. No. 2151. 
Court of Civil Appeals of Texas. Beaumont. Dec. 18, 1931. 
Rehearing Denied Dec. 31, 1931. 
44 Southwestern Reporter (2d) 478. 
INSURANCE. 

As between decedent's beneficiary having no insurable interest, heirs and 
administratrix, the latter is entitled to proceeds of life insurance policy (Rev. 
St. 1925, art. 3314). 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


Appeal from Jefferson County Court; W. S. Nichols, Judge. 

Action by Ada Bradley against the American National Insurance Company 
and others. From judgment for defendant Dixon Ford as administratrix of the 
estate of Ivory Epps, deceased, plaintiff appeals. 

Affirmed. 

Fletcher S. Jones, of Beaumont, for appellant. 

David E. O’Fiel and Conley, Renfro & Keen, all of Beaumont, for appellees. 

WALKER, J. 

Ivory Epps died intestate on or about the 19th day of September, 1930. At 
the time of his death there was in force and effect on his life a life insurance 
policy in the sum of $210, with the American National Insurance Company, in 
which Viney Nash was named beneficiary. She had no insurable interest in his 
life. Ada Bradley, plaintiff below, was the aunt of the deceased. Doll Epps was 
his father. Dixon Ford was the duly appointed administratrix of his estate. 
This suit was a contest among Ada Bradley, the aunt, Doll Epps, the father, Viney 
Nash, the named beneficiary, and Dixon Ford, the administratrix, for possession 
of the proceeds of this insurance policy. On allegations of interpleader the in- 
surance company tendered into court the amount due on the policy. 

On the facts stated the judgment of the lower court awarding the adminis- 
tratrix the possession of the proceeds of the policy less certain specific items of 
cost named in the judgment was correct. Article 3314, R. S. 1925; Finn v. Metro- 
politan Life Ins. Co. (Tex. Civ. App.) 16 S.W.(2d) 922, 924; same case by Com- 
mission of Appeals, 39 S.W.(2d) 836. 

The judgment of the lower court is in all things affirmed. 

On Rehearing. 

Under article 3314, R. C. S. 1925, appellant insists that the proceeds of this 
insurance policy descended to Doll Epps, the father of the deceased, rather than. 
to Dixon Ford, the administratrix. She recognizes that, where the policy of 
insurance is made payable to the estate, the administrator has title to and the 
right to receive and hold the proceeds; but she insists where, as in this case, 
the policy is payable to one who can hold the proceeds only, quoting from Finn 
v. Metropolitan Life Insurance Company, supra, “as a trustee for the benefit of 
those entitled to receive it,” the title to the proceeds of the policy descends to 
the heirs and not to the administrator. 

We think, by necessary implication, this proposition was decided against ap- 
pellant by the Finn Case. In that case the administrator recovered against the 
‘trustee”; that is, against the illegal beneficiary. If the right to the possession 
ot the proceeds of the insurance policy in that case had not vested in the ad- 
ministrator, then certainly the illegal beneficiary would have recovered as trustee 
lor the lawful heirs. The administrator would have had no title, and, therefore, 


ne the legal title as trustee, the illegal beneficiary would have defeated 
1§ Claim. 


In this case all claimants were before the court. The illegal beneficiary could 
not recover the proceeds as trustee “for the benefit of those entitled to receive 
it because the legal beneficiaries were in court claiming the proceeds. The 
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father, as heir of his deceased son, could not recover because, no legal bene- 
ficiary being named in the policy, the right to the proceeds vested immediately 
on the death of the son in his estate and, as legal representative of the estate, 
the administrator was rightfully awarded judgment. 

The motion for rehearing is overruled. 


METROPOLITAN LIFE INS. CO. v. BARELA. No. 2595. 
Court of Civil Appeals of Texas. El Paso. Dec. 3, 1931. 
Rehearing Denied Dec. 17, 1931. 
44 Southwestern Reporter (2d) 494. 
2. INSURANCE. 
That insured, after injury, worked two years and was let off solely for con- 
ditions other than ability to work, established his ability to work for profit. 
The facts disclosed that insured’s right hand was so injured as to 
necessitate amputation of four fingers and part of palm. However, after 
he had sufficiently recovered, insured returned to work for the railroad 
by which he was employed, and worked regularly for over two years, when 
railroad reduced the force of employees and insured was let out on ac- 
count of depression. Furthermore, the mere fact that insured, like many 
others, applied for work of different kind from that he had been accus- 
tomed to, and had not been employed, did not entitle him to recover on 
policy. 
(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Action by Placido Barela against the Metropolitan Life Insurance Company 
Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

H. D. Stringer and R. A. D. Morton, both of El Paso, for appellant. 

Charles Owen and Knollenberg & Cameron, all of El Paso, for appellee. 

WALTHALL, J. 

The appellant is a mutual life insurance company, and on December 31, 1923, 
issued a policy of group life insurance No. 2000-G to the Southern Pacific Com- 
pany, and, under date of December 31, 1923, issued its certificate serial No. 7365, 
showing that appellee, Placido Barela, was insured under and subject to the terms 
and conditions of the group policy in the sum of $1,500. 


Appellee, Placido Barelo, while engaged as a machinist in the Texas & New 
Orleans Railway shops in El Paso, Tex., and during the life of the policy, and 
his certificate, had his right hand injured by having it cut by a crank pin on a 
wheel lathe, whereby it was mashed, necessitating an amputation of four fingers 
and a part of the palm of the hand. Appellee pleaded substantially the facts as 
stated and in the trial court and here contends that the amputation of the part 
of the right hand as stated caused him to be permanently and totally disabled as 
the result of bodily injury from performing any work for compensation or 
profit, thereby entitled him to recover under the terms of the policy sued on. 


Appellant’s group policy, on which the suit was brought, contains a total and 
permanent disability clause which reads as follows: “Total and Permanent Dis- 
ability Benefits. Upon receipt at the Home Office in the City of New York, of 
due proof that employee, not working in Mexico, while insured hereunder, and 
prior to his sixtieth birthday, has become totally and permanently disabled, as a 
result of bodily injury, or disease, so as to be prevented thereby from engaging 
in any occupation and performing any work for compensation or profit, the Com- 
pany will, in lieu of the payment at death of the insurance on the life of the said 
employee, as herein provided, pay equal monthly installments as hereinafter 
described to said employee, or to a person designated by him for the purpose or 
if such disability is due to, or is accompanied by, mental capacity, to the bene- 
ficiary of record of said employee. * * * Without prejudice to any other cause 
of disability, the entire and irrecoverable loss of the sight of both eyes, or loss 
of both hands, or of both feet, or of one entire hand and one entire foot, will 
constitute total and permanent disability within the meaning of this provision. 

The certificate issued to Barela provides as follows: “Any employee shall 
be considered as totally and permanently disabled who furnishes due proof that 
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x 


as a’result of bodily injuries suffered, or a disease contracted while insurance 
was in force and prior to his sixtieth birthday, he is permanently, continuously 
and wholly prevented thereby from performing any work for compensation or 
rofit.” 

, The certificate then continuing provides as in the policy that, upon receipt of 
due proof of such disability, appellant company will pay to such employee equal 
monthly installments based on the amount of insurance in force on such em- 
ployee at the date of receipt of proof of such disability as shown by the table 
stating the amount of insurance, number of monthly installments, and amount of 
each installment, but, as no question is made as to the amount due, if any, we 
need not state the table; the contention being that under the terms of the policy, 
and the evidence offered on the trial as to the injury sustained, no amount is due. 

The court refused to instruct the jury peremptorily in favor of appellant, as 
requested and submitted the case to a jury on one special issue, and, the answer 
being in favor of appellee, the court entered judgment for apppellee for the sum 
of $310.50, representing the monthly payments from November 1, 1930, at the 
rate of $51.75 per month. 

The appellant insurance company prosecutes this appeal. 

Opinion. 

The court overruled appellant’s submitted instruction to find in its favor, and 
submitted the case to the jury as follows: 

“Question No. One: Do you find from the preponderance of the evidence 
that as a result of the injury to his right hand on the 3rd day of May, 1928, 
plaintiff became totally and permanently disabled, so as to be prevented from en- 
gaging in any occupation and performing any work for compensation or profit? 
Answer: yes or no. 

“Total disability, within the meaning of the foregoing issue is such disability 
as would prevent the plaintiff from performing any profitable work with reason- 
able efficiency; and permanent disability is such disability that from which there 
can be no recovery.” 

The jury answered “Yes.” 

Appellant submits that under the evidence plaintiff was not permanently and 
totally disabled from performing any work for compensation or profit, and for 
that reason it was error to refuse its peremptory instruction in its favor. 

Appellant also submits error in the court’s definition of what constitutes a to- 
tal and permanent disability in using the phrase “with reasonable efficiency,” be- 
cause the phrase varies the terms of the contract as expressed therein. 

Appellant submitted the following instruction: “You are instructed that one 
is considered as totally and permanently disabled, within the meaning of the 
policy sued on, who, as a result of bodily injury is permanently and continuously 
and wholly prevented from performing any work for compensation or profit.” 

Error is assigned to the court’s refusal to give the charge. 

Appellant also submitted an instruction making the term “total and perm- 

anent disability” apply not only to plaintiff’s usual occupation, but to any other 
occupation for compensation or profit, and error is assigned to the court’s refusal 
to give that charge. 
_ The questions presented arise on the proper construction to be given the 
msurance policy together with the certificate and on the evidence as to the in- 
ability of appellee, by reason of the injury complained of, to perform work for 
compensation or profit, as contemplated in the group policy and certificate; the 
two constituting indivisible parts of one contract, the certificate being construed 
m connection with the policy and in conformity to its terms. Wann v. Metropoli- 
tan Life Ins. Co. (Tex. Com. App.) 41 S.W.(2d) 50. 


The certificate in the Wann Case, supra, is identical with that in the instant 

case. In that case the suit not being on the policy, but on the certificate, the case 
was reversed and remanded by the Commission of Appeals. 
‘ The policy in Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Tex. 
Sup.) 240 S. W. 893, obligated the insurance company to pay a weekly indemnity 
to Bryant, a railroad conductor, if Bryant should sustain bodily injury which 
should immediately, continuously, and wholly disable and prevent him from per- 
forming “any and every kind of duty pertaining to his occupation,” that of a 
railroad conductor. 
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In the Bryant Case the Supreme Court construed the contract to mean that 
the larger indemnity was promised if the injuries rendered the railroad conductor 
“substantially unable” to perform every material duty pertaining to his occupa- 
tion as conciuctor. 

In Fidelity & Casualty Co. of New York v. Getzendanner, 93 Tex. 487, 53 
S. W. 838, 55 S. W. 179, 56 S. W. 326, the policy provided against external bodily 
injuries which “wholly disable and prevent the assured from performing any and 
every kind of duty pertaining to his occupation” (visiting yards and ranches, 
buying and selling cattle not in transit). The court in submitting the issue of 
total disability said, in substance, that, if the injury sustained disabled and pre- 
vented the insured from performing any and every kind of duty which was ma- 
terially essential to his occupation in the manner reasonably as effective as same 
would have been performed had he not sustained the injury, the jury would find 
for plaintiff. The Fort Worth court said that the expression used in the charge 
had the effect of making partial disability the equivalent of total disability, and 
that the vice in the charge is the language quoted. The case reached the Su- 
preme Court on a dissent. Judge Gaines, speaking for the court, said: “Our 
conclusion is that the majority of the court correctly held that there was error in 
the charge, and our opinion will be so certified.” 

In Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Tex. Sup.) 240 
S. W. 893, the policy obligated the insurer to pay a weekly indemnity aggregating 
the amount sued for if the insured, a railroad conductor, sustained bodily injuries 
which should “wholly disable and prevent the insured from performing any and 
every kind of duty pertaining to his occupation”; the policy obligating the insurer 
to pay one-half the weekly indemnity for not exceeding 26 weeks “if such injury 
should not wholly disable the insured, as above, but shall immediately * * * and con- 
tinuously disable and prevent him from performing one or more important daily 
duties pertaining to his occupation.” The Supreme Court said: “The court will 
not give such a literal interpretation to the language of this contract, wherein the 
larger weekly indemnity is promised, as to practically relieve the insurer of all 
obligation thereunder. * * * The language of the policy is fairly and justly sus- 
ceptible of the interpretation, which, we think, should be given to it, that the 
larger indemnity was promised if the injuries rendered the insured substantially 
unable, in the exercise of ordinary care, to perform every material duty pertain- 
ing to his occupation’—and referred to Fidelity & Casualty Co. v. Getzendanner, 
93 Tex. 487, 56 S. W. 326, 53 S. W. 838, 55 S. W. 179; Fidelity & Casualty Co. 
Joiner (Tex. Cix. App.) 178 S. W. 806, 808, and other cases. 

We refer to the Bryant Case, for the reason only that the court used, the 
expression “substantially unable” in stating the extent of the injury sustained by 
Bryant in the performance of his duty. 

[1] The policy in the instant case became payable only when the proof showed 
that the insured, by reason of the injury, was totally and permanently disabled 
from engaging in any occupation and performing any work for compensation or 
profit. We have concluded that it was not error, in court’s charge, in defining what 
constitutes a total and permanent disability, to use the phrase “with reasonable 
efficiency,” because, in our opinion, it was not necessary that the proof should 
show that his injury to his hand disabled the insured to such extent that he had 
no physical ability to perform any kind of work for compensation or profit. The 
use of the phrase in the charge, “with reasonable efficiency,” in our opinion, did 
not have the effect of making partial disability the equivalent of total disability, 
or enlarge the terms of the policy by the phrase used in the charge; total dis- 
ability being a relative matter depending upon the ability of the insured to engage 
in the performance of the work sought to be done. Commonwealth Bonding & 
Casualty Ins. Co. v. Bryant, supra; Hohn v. Inter-State Casualty. Co., 115 Mich. 
79, 72 N. W. 1105. . 

[2] However that may be, the supposed vice in the charge by the use of the 
phrase above discussed becomes immaterial in the disposition to be made of the 
case in view of the undisputed evidence. The evidence is too extensive to quote, 
and we state only briefly the facts shown. Before the injury in the loss of a 
portion of his hand as stated, Barela worked as a machinist for the Galveston, 
Harrisburg & San Antonio Railway Company on a wheel lathe. His hand was 
injured while so working. After a part of his hand had been amputated, as 
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stated, and he had sufficiently recovered, he returned to work for the railroad 
company, and was put to work on what is called the “electric welder,” and there- 
after on the “threading machine,” threading spools, then he was put to work in 
the “tool room,” and then he went back to work as a machine helper, where he 
worked regularly from the 28th of August, 1928, until September, 1930, when the 
railroad company reduced the force, and Barela, with a number of other em- 
ployees, was let out on account of the depression existing in this and other parts 
of the country. During the time he worked after his injury he was paid wages 
jrom 53 cents to 79 cents an hour. It is true he was more or less handicapped 
and worked with difficulty, but he worked and received wages until discharged 
for the reason stated. It is true, as disclosed by the evidence, Barela, like many 
others, has applied for work, and work different from that he had been accusomed 
to do, and has not been employed. But the policy does not indemnify the in- 
sured against being laid off, or inability to get work, but against bodily injury 
resulting in total inability to perform any work for compensation or profit. The 
fact that Barela, after recovering from the immediate effects of his injury, 
worked for about two years for the same employer as before his injury, and with 
apparent satisfaction to both employer and employee, and was let out only be- 
cause of conditions other than his ability and efficiency to work, demonstrates 
his ability to work for profit at some kind of work. 

In Buckner v. Jefferson Standard Life Ins. Co., 172 N. C. 762, 90 S. E. 897, 
in a suit on a policy which provided for liability of the insurance company, 
similar to that here, the Supreme Court of North Carolina said: “If the policy 
contained an agreement to pay in case plaintiff was totally disabled from fol- 
lowing his usual occupation (as was the contract in many of the adjudicated 
cases), we should hold that he is entitled to recover upon the facts of this case. 
But the evidence fails to disclose a total disability that will ‘permanently, con- 
tinuously, and wholly’ incapacitate plaintiff ‘from pursuing any and all gainful 
occupations. The authorities are practically unanimous that under the terms 
of this policy plaintiff cannot recover without showing a bodily injury that will 
incapaciate him, not only from following his usual avocation of fireman, but also 
from pursuing any other gainful occupation. The language is too plain, and the 
meaning too unmistakable, to permit an enlargement of the terms of the contract 
by construction. It is unfortunate for the plaintiff, but ‘it is so nominated in 
the bond.’” 

Appellee cites us to United States Fidelity & Guaranty Co. v. Hardeman, 22 
§.W.(2d) 1112, by this court. That suit was for compensation during the time 
of total disability to work. The evidence sustained the finding of total disability 
for the time allowed by the court. 

The same might be said of Winters Mutual Aid Ass’n, Circle No. 2 v. Reddin 
(Tex. Civ. App.) 31 S.W.(2d) 1103. Reddin was a barber, and by reason of fallen 
arches in his feet the: jury found that he could not stand on his feet and work 
at his trade. The evidence seems to sustain the finding. The case was tried as 
an occupational case. A writ of error was granted and is pending. 

While the jury found the fact of disability in appellee’s favor, we have con- 
cluded that the undisputed evidence shows conclusively that appellee was not 
disabled as the result of a partial loss of his hand as to prevent him from en- 
gaging in any occupation and performing any work for compensation and profit, 
and for that reason the case must be reversed. 

The facts having been fully developed, the case is reversed, and judgment 
here rendered for appellant. 


OCCIDENTAL LIFE INS. CO. v. JAMORA. No. 3699. 
Court of Civil Appeals of Texas. Amarillo. Dec. 16, 1931. 


: 44 Southwestern Reporter (2d) 808. 
l. INSURANCE. 


Petition in action on life policy held sufficient as against demurrer. 

lhe petition alleged that insured died October 25, 1930; that all 
quarterly premiums had been paid up to and including May 25, 1930; that 
loan value of policy should be applied to payment of premium, which 
would continue policy beyond date of insured’s death; and that there was 
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no indebtedness chargeable against policy on that date because loan 
agreement referred to therein had been materially altered by insurer, 
without insured’s knowledge and consent, rendering loan agreement 
void. Petition alleged in alternative that, if plaintiff was mistaken as to 
alteration in loan agreement, rendering it void, nevertheless, reserve was 
more than sufficient to carry policy, as extended insurance, to time 
beyond insured’s death. Petition further alleged in alternative that in- 
surer waived any forfeiture of policy on account of nonpayment of 
premium, in that insurer’s president, with full knowledge of failure to 
pay premium and of loan agreement, wrote insured recognizing con- 
tinued validity of policy. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 
8. INSURANCE. 
Statutes governing insurance contracts become part of insurance contract 
(Rey. Civ. St. art. 4737; art. 4732, subds. 6-9). 
(For other cases, see Insurance, Dec. Dig. § 152[3].) 
9. INSURANCE. 
Reference in statute to any “existing indebtedness on the policy,” to be 
deducted from reserve value in computing extended term insurance, means in- 


debtedness created by “proper assignment of policy” (Rev. Civ. St. art. 4732, 
subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
10. INSURANCE. 

Whether insurer waived forfeiture of life policy for nonpayment of premium 
because of letter written to insured 12 days before his death held for jury. 

The letter written to insured 12 days before his death by insurer's 
president contained no statement that forfeiture had occurred or that 
company would insist on forfeiture for nonpayment of last quarterly 
premium, but clearly implied that policy was still valid and in existence, 
in that it recommended that insured make monthly payments to restore 
policy to full value by repayment of loan. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from District Court, Potter County; W. E. Gee, Judge. 

Action by Olive E. Jamora against the Occidental Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Madden, Adkins, Pipkin & Keffer, or Amarillo, for appellant. 

Monning & Akin, of Amarillo, for appellee. 

Jackson, J. 

The plaintiff, Olive E. Jamora, a widow, instituted this suit in the district 
court of Potter county, Tex., against the defendant, Occidental Life Insurance 
Company, a corporation, to recover on a life insurance policy issued by the 
defendant to Julius R. Jamora, husband of the plaintiff. 

The plaintiff alleges that on May 25, 1927, the defendant issued the said policy 
to Julius R. Jamora, naming her as beneficiary, and containing an agreement to 
pay her the sum of $2,000 in the event her husband died during the existence of 
the policy. 

She alleges: 

That her said husband died on the 25th day of October, 1930, on which date 
said policy was in full force and effect; the insured in all respects having com- 
piled with the conditions and provisions thereof. That within a reasonable time 
after the death of her husband she furnished the defendant with proof of the 
death of the insured. 


That the premium on the policy was payable quarterly, and all of the pre- 
miums had been paid up to and including May 25, 1930. That such payments 
covered a period of three full years and one quarterly premium on the fourth 
policy year. That the loan value of the policy at the end of the period for which 
all premiums had been paid greatly exceeded the quarterly premium of the policy 
due August 25, 1930, and the loan value of the policy under the automatic loan 
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feature should be applied to the payment of said quarterly premium, which 
would continue the policy in full force and effect beyond the date of the death 
of her husband, as there was no indebtedness chargeable against the policy on 
August 25, 1930. 

That she is informed that her husband, on or about the 14th day of July, 
1930, executed a policy loan agreement for $128, assigning the policy to the de- 
fendant as collateral security for the payment of such loan. That said loan agree- 
ment was mailed to the defendant at its office in Albuquerque, N. M., but was 
thereafter altered by the defendant without the knowledge and consent of the 
insured. That the amount provided for in the loan contract was changed from 
$128 to $80. That such change was a material alteration in the loan agreement, 
and rendered it unenforceable, null, and void, and, because such loan agreement 
was void, there was no indebtedness chargeable against the policy at the date 
of her husband’s death. 

That by the terms of the policy the defendant was permitted to deduct from 
the loan value thereof the current year’s premium remaining unpaid, and advised 
the insured by letter (a copy of which is made a part of the plaintiff’s petition) 
that it would so deduct such premium before the loan was made, and, if such 
premium due August 25, 1930, was not paid, it was because the insured relied on 
such conditions, believing the defendant had deducted the premium for the fourth 
policy year from the loan value of the policy at the time the loan was made, and 
the defendant is estopped to urge a forfeiture of the policy for the nonpayment 
of the quarterly premium due August 25, 1930. 

The plaintiff alleges in the alternative that, if she is mistaken as to the al- 
teration in the loan agreement rendering it void, nevertheless, as thirteen quar- 
terly premiums had been paid, the reserve of said policy, computed as therein 
provided, was $104.42, and that said amount, after making the legal deductions 
from such reserve, was more than sufficient to carry the policy for the face value 
thereof, as extended insurance, to a time beyond the date of the death of the 
insured, as the amount of the loan, if valid, did not exceed the loan value of the 
policy. 

Plaintiff also alleges that, in the event she is mistaken as to the effect of the 
alteration of the loan agreement and as to the effect and amount of the reserve, 
she then pleads in the alternative that the defendant waived any forfeiture of 
the policy on account of the nonpayment of the quarterly premium due August 
25, 1930, by negotiations with the insured relative to the said loan; that Lawrence 
F. Lee, president of the defendant, with full knowledge of the failure to pay the 
premium, on August 25th, and of the loan agreement, wrote the insured a letter 
on October 13, 1930, recognizing the continued validity of the policy, and the in- 
sured then had a reasonable time after the receipt of such letter within which to 
begin repaying such loan, a copy of which letter is attached to, and made a part 
of, plaintiff’s petition; that the insured died before the expiration of a reasonable 
time, and, by reason of such waiver, the policy was in full force and effect at the 
time of the death of the insured. 

The plaintiff sufficiently alleges the facts upon which she relies to recover 
reasonable attorney’s fees, which she says is the amount of $750. 

The defendant answered by a general demurrer, numerous so-called special 
exceptions, and a general denial. 

The jury, in response to special issues submitted by the court, found sub- 
stantially that the policy was issued by the defendant May 25, 1927; that said 
policy was delivered to Julius R. Jamora at Amarillo, Tex.; that the insured died 
October 25, 1930; that the policy loan agreement dated July 14, 1930, was changed 
from $128 to $80, after it was executed by the insured; that such change was 
made without the knowledge or consent of the insured, and that such change was 
made by the defendant; that on August 25, 1930, there was a net reserve on the 
Policy, after deducting the loan of $80, and the surrender charge thereof, and 
that such reserve was sufficient to extend the insurance up to and including the 
date of the death of the insured; that the defendant intended to recognize the 
policy of insurance as still in force and effect at the date of the death of the in- 
sured; that the plaintiff demanded of the defendant payment of the amount 
owing to her under the policy, and the defendant failed to make such payment 
within thirty days after such demand, and that the sum of $600 was a reasonable 
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attorney’s fee. On these findings judgment was rendered against the defendant 
and in favor of plaintiff for the sum of $2,762.80, with interest thereon from the 
date thereof at the rate of 6 per cent. per annum, with costs of suit, from which 
judgment this appeal is prosecuted. 

[1] The appellant assigas as error the action of the trial court in overryl- 
ing its general demurrer to plaintiff’s petition. This contention is not tenable, as 
the petition is good against a general demurrer. 

[2] Appellant also assigns as error the action of the trial court in overruling 
its socalled special exceptions, which are but amplifications of the general de- 
murrer, but it is contended that certain paragraphs of plaintiff’s petition alleging 
that the defendant wrote the insured that it would deduct the balance of the cur- 
rent year’s premium from the loan value of the policy, and alleging that by letter 
defendant waived its right to forfeit the policy by reason of the nonpayment of 
the premiums August 25, 1930, are insufficient because they failed to set out the 
contents of such letters, and do not appraise appellant of appellee’s contentions, 
and are but conclusions of the pleader. 


It will be noted that the appellee attached to and made a part of her petition 
a copy of each of the letters referred to in her pleading. The copy of the letters 
attached to the petition and made a part thereof became a part of the declarations 
in the petition, and both are construed together to determine whether or not a cause 
of action has been sufficiently alleged. Port Huron Engine & Thrasher Co. et al. 
v. McGregor et al., 103 Tex. 529, 131 S. W. 398; Cox v. Sinclair Gulf Oil Co. 
(Tex. Civ. App.) 265 S. W. 196, and authorities cited. 

The appellant, by several assignments which we will consider together, chal- 
lenges as error the action of the trial court in refusing to give its requested per- 
emptory instruction, and in submitting, over its objections, special issues to be de- 
termined by the jury, because the uncontroverted evidence shows that the policy 
had lapsed prior to the death of Julius R. Jamora, the insured, on account of the 
failure to pay the quarterly premium due August 25, 1930. 


The record shows without dispute that the policy was issued and delivered as 
alleged; that the premiums were payable quarterly; that the premium due May 
25, 1930, was paid, and that the insured died October 25, 1930; that the last pre- 
mium paid was the first quarterly premium due on the fourth policy year of the 
insurance contract. 


The finding of the jury that the loan agreement had been altered by the de- 
fendant after it was executed by the insured, and without his knowledge or con- 
sent, is said by appellant to be without support in the testimony. 


It is conceded that the agreement had been altered by erasing the words “One 
Hundred Twenty-Eight and no/100” as the amount of the loan, and inserting in 
lieu thereof “Eighty ($80.00) Dollars”; that such change had been made with a 
typewriter on the fourth, tenth, and eleventh lines of the agreement. The record 
shows that on July 9, 1930, the insured addressed a letter to the appellant at Al- 
buquerque, N. M., asking that he be furnished with blank applications for a loan 
on his policy; that on July 10th the office at Albuquerque, N. M., in reply to the 
insured’s letter, advised him that, as the first quarterly premium on the fourth 
policy year had been paid, he was entitled to a loan of $128, less interest to May 
25, 1931, and less the August and November, 1930, and the February 25, 1931, 
quarterly premiums, making total deductions of $76.02, and leaving ‘a net cash on 
the loan $51.98; that a loan agreement was forwarded with this letter, with in- 
structions to return it and the policy to Albuquerque, and both would be sent to 
the head office, which is located at Raleigh, N. C.; that the insured signed the 
loan agreement in the presence of two witnesses and forwarded it to Albuquerque, 
N. M., from whence it was sent to the head office at Raleigh, N. C. The two 
gentlemen who witnessed the execution of the loan agreement by the insured testi- 
fied that he made no change in the loan agreement while they were present, that 
they made no change therein, and that, if it had been changed, they did not ob- 
serve it. The testimony is that the insured was unable to calculate interest and 
could not operate a typewriter. Mr. Noneman, secretary of appellant, testified 
that, when the loan agreement reached the home office at Raleigh, N. C., the alter- 
ations had been made, but that he did not know who made them; that ——— 
the company issued its check to the insured for the sum of $76, which was cashe 
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by him. The appellant retained possession of this loan agreement up until the 
date of the trial, and offered it in evidence. 

[3, 4] If it is admitted that an instrument has been altered, the party seeking 
to explain such change must establish such facts by a preponderance of the testi- 
mony. A mere denial by him and offering facts showing a possible explanation 
are not sufficient. The appellant was asserting rights under this altered instru- 
ment, and, as it had been in its possession, a presumption arises that the alteration 
was made by appellant, and that such changes were made wrongfully. 2 Tex. Jur. 
714. 

“Even where there is uncontradicted testimony by a party that an altera- 
tion was not made by him, the circumstances may be such that the case should 
go to the jury.” 2 Tex. Jur. 716. 

[5] It was clearly the province of the jury upon the evidence to determine 
whether the alteration was made after the instrument’s execution and whether 
it was made without the consent of the insured, and also whether such alteration 
was made by appellant. 2 Tex. Jur. 716. 

[6] Under this testimony and the law, it is our opinion that the court was 
warranted in submitting the issue, and the finding of the jury that the instru- 
ment was altered by appellant after its execution has sufficient support in the 
record. 

[7] No contention that the change in the loan agreement from the amount 
of $128 to $80 was not a material alteration can be maintained. 2 Tex. Jur. 704, 
and authorities cited; section 125,.Negotiable Instruments Law, article 5939, 
Rev. St. 

It is settled that a material alteration in an instrument renders such instru- 
iment void and unenforceable in determining the rights of the parties to such 
‘instrument. 2 Tex. Jur. 693, and authorities cited. 

The appellant insists that the alteration of the loan agreement is immaterial, 
even if made by the insurer, because the policy in question complies with the 
requirements of article 4732 of the Revised Civil Statutes, and. provides that: 
“Upon failure to pay a premium on or before the date when due, this policy shall 
become null and void without any action or notice by the company and all rights 
shall be forfeited to the company except as to the options herein stated.” And, 
inasmuch as the quarterly premium due August 25, 1930, was not paid, the policy 
under its terms had lapsed at the time of the death of the insured. 


[8] It is immaterial whether the requirements of the statute are incorporated 
into the policy, as appellant asserts, or whether such requirements-are not con- 
tained therein as claimed by appellee, because, under the law, the statute becomes 
a part of the contract of insurance. First Texas Prudential Ins. Co. v. Sorley 
(Tex. Civ. App.) 272 S. W. 346; Camden Fire Insurance Ass’n vy. Harold E. 
Clayton & Co., 117 Tex. 414, 6 S.W.(2d) 1029. 


_ Article 4732 provides that no life insurance policy shall be issued or delivered 
in this state, unless it contains certain provisions. 


Subdivision 6 of said article requires that a life insurance policy shall obligate 
the insurer, while the policy is in force, after three full year premiums have 
been paid, to advance to the insured on proper assignment of the policy, and on 
the sole security threof, at a specified rate of interest, a sum equal to the legal 
reserve and any accumulated dividend, at the end of the current policy year, less 
not exceeding 2% per cent. of the amount of the policy and such dividend. That 
se insurer may deduct from such loan value any existing indebtedness on the 
policy. 

Subdivision 7 of said article reads, in part: “A provision which, in event of 
default in premium payments, after premiums shall have been paid for three full 
years, shall secure to the owner of the policy a stipulated form of insurance, the 
net value of which shall be at least equal to the reserve at the date of default on 
the policy, and on any dividend additions thereto, specifying the mortality table 
and rate of interest adopted for computing such reserve, less a sum not more 
than two and one-half per cent. of the amount insured by the policy and of any 
existing dividend additions thereto, and less any existing indebtedness to the 
company on the policy. Such provisions shall stipulate that the policy may be 
furrendered to the company at its home office within one month from date of 
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default for a specified cash value at least equal to the sum which would other- 
wise be available for the purchase of insurance, as aforesaid,” etc. 

Subdivision 8 requires a table showing in figures the loan values and options 
available, etc., and subdivision 9 requires a provision that, in the event of default 
in the premium payments, the value of the policy shall be applied to the purchase 
of other insurance. 

This policy provides, under the options available, that the insured may have 
the policy continued in force for its face amount as nonparticipating, term in- 
surance, for the period specified in column 2, and also contains a table of loan, 
surrender value, and extended insurance, which shows: 

“Column Two 
“Extended Insurance 
“Years Days 
“4 60” 
—after the insurance has been in effect for a period of three years, and any 
indebtedness to the company on account of or secured by the policy, etc., shall 
be deducted from the loan value under the policy. 

[9] The law specifies the conditions under which the insurer is required to 
“advance * * * a sum equal to * * * the legal reserve at the end of the current 
policy year on the policy,” and that “no condition other than as herein provided 
shall be exacted as a prerequisite to any’ such advances”; that such “reserve 
at the date of default on the policy” shall be less, among other items “any exist- 
ing indebtedness on the policy.” Amicable Life Insurance Co. v. White (Tex. 
Civ. App.) 38 S.W.(2d) 860. 

Obviously, these provisions of the law with which the policy complies means 
less any indebtedness created by “proper assignment of the policy” and originat- 
ing as specified in the statute. This policy was assigned in the loan agreement, 
which was void because materially altered. Hence there was no “indebtedness 
to the company on the policy,’ and insurance for the face value of the policy 
continued beyond the date of the death of the insured. 

{10] The appellant contends that the court erred in submitting to the jury 
the question of waiver, because the testimony was insufficient to authorize the 
submission of such question and not sufficient to support the finding of the jury 
thereon. 

The record discloses that the insured died October 25, 1930; that immediately 
prior thereto, on October 13th, the president of the insurance company wrote the 
insured that Mr. Babson, the noted economist, recently said, “‘I do not recom- 
mend borrowing n life insurance policies,” etc. “When it was necessary that 
you borrow on your policy in this company or pay premium by making a loan, 
it was a pleasure and a privilege for us to be of service to you. Perhaps you have 
already promised yourself to make every effort to restore your policy to its full 
value by repaying this loan. There is a grave danger when your policy is 
‘mortgaged’ if you have drawn all the cash value. * * * Here is the way by which 
you can get this ‘mortgage’ off your most valuable possession. You may send 
us monthly installments of any amount you can conveniently spare from $5.00 up. 
As your account is credited, you will get a refund of unearned interest, which 
will also be applied in reduction of this indebtedness. If you will tell us on the 
enclosed form how much you can save each month for this purpose and return 
it in the self-addressed envelope, we shall be glad to send you monthly reminders 
of your intention. Why not send $5.00 now as a start? Remember a loan on 
your policy is a loan from your beneficiaries. Return what is rightfully theirs 
with our cooperation like many of our policy holders who are already taking 
advantage of this monthly repayment plan.” 


It will be noted this letter was written twelve days before the death of the 
insured. There is no statement in the letter that a forfeiture has occurred or 
that the company will insist upon a forfeiture. It is clearly implied that the 
policy is still valid and in existence, and in our opinion is sufficient to authorize 
the submission of the question to the jury and the finding of the jury thereon. 
Underwood v. Security Life & Annuity Co. of America, 108 Tex. 381, 194 5. W. 
585. 


[11] The appellant presents as error the action of the court in submitting 
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the issues whether the policy was issued and delivered and whether the insured 
was dead, and, if so, the date of his death, because such issues were established 
by the undisputed testimony. 

" The appellee had necessarily alleged all these facts, and they had been put 
in issue by the appellant’s general denial. While it is not necessary, or even 
proper, to submit uncontroverted issues, the submission of said issues in this 
case does not constitute reversible error. Young Men’s Christian Association v. 
Jasse et al. (Tex. Civ. App.) 183 S. W. 867. 

The appellant contends that the court erred in submitting to the jury whether 
or not there was a net reserve on the policy after deducting the loan of $80 and 
the surrender charge, because such issue submitted a mixed question of law and 
fact, and the reserve value of the policy is determined from the contract, which 
was in writing, and the construction of same was for the court. 

Inasmuch as we have held that under this record there was no indebtedness 
chargeable against the policy by reason of the loan agreement, and that the com- 
pany had waived its right to assert a forfeiture, the above assignment becomes 
immaterial, and will not be discussed, because, if we are correct in either of such 
holdings, the judgment must be affirmed. 

The judgment is affirmed. 


SOVEREIGN CAMP, W. O. W., v. SHIRES et al. . No. 2159. 
Court of Civil Appeals of Texas. Beaumont. Dec. 17, 1931. 
Rehearing Denied Jan. 6, 1932. 
44 Southwestern Reporter (2d) 812. 
1, INSURANCE. 


Evidence sustained jury’s finding that benefit certificate was not suspended 
by failure to pay assessment. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from District Court, Jefferson County; J. D. Campbell, Judge. 
Action by Sarah Elizabeth Shires and others against the Sovereign Camp, 

Woodmen of the World. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


J. M. Combs and Smith, Smith, Huffman & Boyd, all of Beaumont, for ap- 
pellant. 

Tom C. Stephenson and C. A. Lord, both of Beaumont, for appellees. 

Morris and Davinson, Special Associate Judges. 

In 1903 appellant issued to James M. Shires its benefit certificate or insur- 
ance policy for $2,000, payable to his then wife, in case of his death, and which 
was reissued in 1923 to his wife and children as beneficiaries; they being the ap- 
pellees herein. 

The appellant is a fraternal beneficiary association having a lodge system 
and a representative form of government; the supreme representative and gov- 
erning legislative body being known as the Sovereign Camp, and all local groups 
of members being known as camps. The financial secretaries of the local camps 
have authority to collect assessments, which are required of the members, in 
order to keep their beneficiary certificates in force and effect. 

James M. Shires died November 16, 1929, and, upon appellant’s refusal to 

pay the beneficiaries under his certificate, appellees sued appellant, and in the 
trial court recovered judgment for $1,499.56, the amount of the judgment being 
explained by the fact that in 1919 appellant greatly increased its assessments or 
premiums, giving members the right to either pay such increased amounts or to 
continue paying the same amount they had been paying, but in the latter event 
the member waived the monument fund and also agreed to a lien or charge 
against his certificate for certain amounts which, together with some small paid 
up insurance allowed by appellant, fixes the amount at the sum for which judg- 
ment was rendered. 
_. Appellant defended in the trial court on its allegation that James M. Shires 
failed to pay his assessment or premium for October, 1929, and that under the 
terms of the certificate he was suspended and his beneficiaries not entitled to 
benefit thereunder. 


The by-laws of the association, which are binding upon all members, provide 
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icr monthly assessments, and further provide that each monthly assessment shall 
be paid to the financial secretary of the local camp on or before the last day of 
the month, for which it is due, and, if an assessment is not so paid within the 
required time, the member becomes suspended, and, during such suspension, his 
beneficiary certificate is null and void. It is the duty of the financial secretary 
of the local camps to report at the end of each month to the Sovereign Camp the 
rames of any members who have failed to pay for any particular month, and who 
are thereby suspended. 

Appellant presents three propositions based upon its five assignments of 
error: 

(A) That there was no proof or evidence that Shires’ assessment or premium 
was paid for October, 1929, and that therefore the court erred in overruling its 
motions for instructed verdict both at the close of appellees’ testimony and at 
the close of all of the testimony; (B) that the verdict and judgment is against 
the great weight and preponderance of the evidence; (C) that the verdict and 
judgment should have been set aside and a new trial granted because of newly 
discovered evidence. 

[1] There was only one issue of fact submitted to the jury which required 
the jury to find whether or not J. M. Shires, or any one for him, paid the assess- 
ment on the benefit certificate for October, 1929. The jury answered this in the 
affirmative. 

R. H. Burns, financial secretary and clerk of appellant’s local camp at 
Teneha, Tex., where Shires carried his membership, testified that the October 
assessment was not paid. He says that Shires moved away and remitted his 
dues or assessments usually by post office money order. The parties deemed it 
sufficient in tracing the payment of these assessments to go back to July 26, 1929; 
appellees contending that on that date Burns should have received the assess- 
ment for July, which he denies receiving. There was a sharp conflict in the 
testimony as to this item, but it is admitted and shown by all parties that Burns 
as clerk received a monthly remittance on August 5, 1929, and a remittance for 
two months on September 28, 1929. Shires was not reported*as suspended for 
July, but the records of the local camp at Teneha, as also the records of the 
Sovereign Camp in Nebraska, showed Shires to be in good standing in July. 
There is no direct testimony that Shires made the payment on July 26, but Mrs. 
Shires, and her son-in-law, Luckie, both testified that Shires was out of work 
most of that time, and that Luckie, on July 25, gave Shires the money with which 
to make this payment; that Mrs. Shires wrote a letter for him to the clerk at 
Teneha, and addressed the envelope and gave it to him, and he left home the 
next morning intending to pay it. No one went to the post office with him or 
saw him mail the letter. However, both Mrs. Shires and Mr. Luckie testified 
that Mr. Shires received the receipt for this on August 2, 1929, and had this 
receipt in his possession two or three days before making the remittance of 
August 5, 1929. In this connection, Mr. Burns testified that most of the remit- 
tances came from Jasper or Bessmay, where Mr. Shires lived during 1929, by 
post office money order. The jury may have inferred, in view of the above, that 
Mr. Burns received the July payment. 

In addition to this, Burns testified that he had destroyed the receipt stubs 
ior July after he knew that they were of importance in this case, and he further 
testified that his memory was not of the best, and that he was testifying trom 
his records. It was intimated by questions to Mr. Burns, and which he did not 
deny, that the attorneys for appellees had called on him for these receipt stubs 
and other evidence of payment, and that he had destroyed same thereatter. Mr. 
Burns further testified that quite often he advanced these dues or assessments 
for Mr. Shires, and often carried money or money orders in his pocket for sev- 
eral days or weeks before reporting it. He further testified that he may have 
advanced the July payment for Mr. Shires, but he did not remember it, and that, 
if the receipt therefore was issued before he received remittance, he did advance 
the money, and thereby kept Mr. Shires in good standing for July. 

Mr. Burns further testified: “You can assume that on or prior to August 1, 
1929, I had received some money if you have got my receipt for it. 

The appellant alleged that the October dues or assessment was due October 
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Ist, but that the member was not suspended if it was paid at any time during 
the month, and that prior to October 1, 1929, said James M. Shires had been 
paying monthly installments, but had failed to pay for October. 

We think under the testimony in this case, taking it most favorably to appel- 
lees, that it was the usual disputed issue arising in case of fact, and that the jury 
was amply warranted in finding that the October dues had been paid. The evi- 
dence amply supported the finding by the jury, which necessarily, included the 
finding that the July assessment had been paid, that the payment of August 5 
was to apply on the month of August, and that the double payment of Septem- 
ber 28 was for September and October. 

We therefore find in deference to the verdict of the jury that James M. 
Shires’ assessment or dues for October, 1929, were duly paid, that there was 
emple evidence to support the verdict of the jury, and consequently the judgment 
of the court based thereon, and that such finding is not against the great weight 
and preponderance of the evidence. 

Appellant’s assignments Nos. 1 to 4, inclusive, are therefore overruled. While 
it seems unnecessary to cite authorities on these propositions so often decided 
‘in this state, we refer to 3 Tex. Jur. §§ 707, 768, and 769, pp. 1093 to 1097, and 
authorities there collated. 

[2-4] By its third proposition based upon its fifth assignment of error, ap- 
pellant complains that the trial court should have set aside the verdict and judg- 
ment and granted it a new trial on the ground of newly discovered evidence, 
which it alleges “showed irrefutably that payment of the required monthly dues 
or assessments required by the policy declared upon had not been made as al- 
leged and testified to by Plaintiffs.” 

The motion for new trial alleges discovery of new evidence from the post- 
masters at Jasper, Bessmay, and Teneha, relative to the number and amount of 
money orders purchased by Shires and payable to the camp at Teneha, or the 
clerk thereof. 


The clerk of the camp at Teneha, as before referred to, testified that most of 
the payments made by Shires were sent to him by post office money order. He 
knew where Shires lived (at Jasper or Bessmay), and he knew that the payment 
or nonpayment of these assessments was the issue in the case. He was clerk of 
the local camp at Teneha and the collector of that camp for the Sovereign Camp. 
Appellant is therefore charged with knowledge of the fact, and actually knew, 
that these payments were made and the source through which they were made, 
and it cannot now, after the verdict and judgment rendered against it, claim that 
evidence of how and when these payments were made, through the sources that 
it knew they were made, was newly discovered evidence. There is no showing 
whatever of any diligence on the part of appellant in this regard, although it 
knew that Shires had been making these payments, and the evidence, if procur- 
able at all, could and should have been procured before the trial instead of after- 
ward. 


Granting a motion for new trial for newly discovered evidence is a matter 
within the discretion of the trial court, and, unless that discretion has been 
abused, his overruling the motion will not be disturbed. 


_ The motion has attached to it affidavits, but there was no testimony other- 
wise adduced. As to the postmaster’s statements at Jasper and Bessmay, which 
were the offices from which remittances were sent, the affidavits of A. H. Boyd 
and J. M. Combs are based purely upon information, and so state. In addition 
to this, and which in any event deprives the motion of any merit on this ground, 
the affidavit of R. H. Burns, the clerk of the Teneha camp of appellant, attached 
to this motion, states that he has read the form of affidavit prepared for the post- 
master at Teneha, and that the money orders listed therein are the only money 
orders or other moneys or remittances received by him from J. M. Shires, or 
any one for him, in payment of dues or premiums payable on the policy of in- 
surance he carried in the Woodmen of the World. The form of affidavit prepared 
for the Teneha postmaster is also attached to the motion, and this form of affi- 
davit lists the money orders that Mr. Burns says he received from J. M. Shires, 
which list begins with January, 1929, and shows the payment of the premium for 
cach and every month to and including November, 1929. The motion, therefore, 
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instead of showing that injustice has been done, seems to demonstrate that all 
assessments or dues for 1929 to the date of the death of J. M. Shires were regu- 
larly paid, and, instead of such motion showing the probability of a different re- 
sult upon another trial, shows that the proper result or decision has already been 
reached. This assignment is therefore overruled. 3 Tex. Jur. § 761, p. 1085, and 
many authorities there collated. We have no criticism to make of the authori- 
ties cited by appellant, but they do not apply to the situation here presented. 
There being no reversible error in the record, the judgment of the lower court 
is in all things affirmed. 


FRASER v. METROPOLITAN LIFE INS. CO. No. 23186. 
Supreme Court of Washington. Dec. 18, 1931. 
5 Pacific Reporter (2d) 978, 
1. INSURANCE. 


Admitting policy and testimony that it was same in form as policy sued on, 
which was lost or mislaid, held proper. 

(For other cases, see Insurance, Dec. Dig. § 651[1].) 

Department 2. 

Appeal from Superior Court, King County; Chester A. Batchelor, Judge. 

Action by George Fraser, individually and as executor of the estate of Flor- 
ence Fraser, deceased, against the Metropolitan Life Insurance Company. From 
an adverse judgment, plaintiff appeals. 

Affirmed. 

John M. Boyle, Jr., and George E. Mathieu, both of Seattle, for appellant. 

Preston, Thorgrimson & Turner, of Seattle, for respondent. 

Main, J. 

This action was based upon a life insurance policy. In its answer, the de- 
fendant affirmatively pleaded a breach of the conditions of the policy by the in- 
sured. The cause was tried to the court without a jury, and resulted in findings 
of fact, from which it was concluded that no recovery could be had. From the 
judgment entered dismissing the action, the plaintiff appeals. 

The facts are these: May 28, 1928, the respondent issued its policy of indus- 
trial life insurance on the life of Florence Fraser in the amount of $350, naming 
as beneficiary therein the executor or administrator of the insured. The policy 
contained this provision: “If (1) the insured is not alive or is not in sound health 
on the date hereof; or if (2) before the date hereof the insured * * * has within 
two years before the date hereof been treated by a physician for any serious ill- 
ness or complaint * * * then in any such case, the company may declare this pol- 
icy void and the liability of the company in the case of any such declaration or 
in the case of any claim under this policy, shall be limited to the return of pre- 
miums paid on the policy, except in the case of fraud, in which case all premiums 
will be forfeited to the company.” 

The policy was issued without a previous physical examination of the in- 
sured by a physician. 

The insured died August 3, 1928. On the date of the policy, the insured was 
not in sound health, and she had within two years prior to that date been attended 
by a physician for a serious disease. After the death of the insured, proofs of 
death were made, and from these it appeared that the insured was not in sound 
health on the date of the policy, and had within two years prior to that time been 
attended by a physician for a serious illness. The respondent thereupon declared 
the policy void and tendered back the premiums on it which amounted to $6. The 
tender was refused, and the money was paid into the registry of the court. Along 
with the proofs of death, there were turned over to the respondent the policy of 
insurance and the premium receipt books, and the respondent agreed to return the 
policy and the receipt books, if the claim was not paid. The respondent lost or 
mislaid the policy and the receipt books, and was unable to return them. It at no 
time denied the existence of the policy or the regular receipt by it of the necessary 
premiums thereon. 


[1] It is first contended that there was no legal evidence introduced in = 
case to prove that the policy issued contained the provisions which appear in or 
excerpt above quoted. Upon the trial, evidence was introduced to the effect that 
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the policy had been lost or mislaid and could not be found, and a form of policy 
was offered and received in evidence, which, the testimony showed, was the same 
form of policy as had been issued to Florence Fraser. The evidence offered and 
received makes it plain that the form of policy received was the same as the one 
upon which the action was based. 

[2] It is next contended that, even if the policy contained the provisions men- 
tioned, the appellant was nevertheless entitled to recover because the respondent 
had no right to cancel the policy after the loss had occurred. The policy pro- 
vided that, if the insured was not alive or in sound health on the date thereof. 
or if before the date thereof the insured within two years had been treated by a 
physician for a serious illness, the respondent could declare the policy void and 
“the liability of the company in the case of any such declaration or in the case of 
any claim under this policy, shall be limited to the return of premiums paid on 
the policy, except in the case of fraud, in which case all premiums will be for- 
feited to the company.” The language of the policy contemplates that, if it is 
breached by the insured for the reasons stated therein, the respondent would have 
the right to declare the policy void when a claim was presented. It being a life 
policy, the claim necessarily would be presented after the death of the insured oc- 
curred. In Logan v. New York Life Ins. Co., 107 Wash. 253, 181 P. 906, 907, 
there was quoted with approval the rule stated in 14 R. C. L. p. 900, at section 
78, as follows: “Where a completed contract of life insurance exists it is imma- 
terial that the insured was not in good health at the time of the delivery of the 
policy evidencing the contract. However, applications for policies of life insur- 
ance, as well as policies, frequently provide that the policy shall not take effect 
unless it is delivered to the insured and the first premium paid while he is in good 
health, and such a provision is valid and enforceable, and it is immaterial that the 
condition of the insured has not changed since his application was made, or that 
the insured was ignorant of his condition.” 

The rule there stated is applicable in the present case, because of the breach of 
the conditions of the policy, in that the insured was not in good health at the 
time it was delivered, and had been attended by a physician within two years 
prior to that time for a serious disease. 

It is next contended that the defense of the respondent should fail because 
there is no evidence that the statements in the application for the insurance were 
willfully false, fraudulent, or misleading. The defense was not based upon the 
application, which was not attached to the policy, but upon the terms of the pol- 
icy itself. Assuming, without deciding, that section 7231, Rem. Comp. Stat., 
which is one of the sections of the insurance code, applies to an industrial life in- 
surance policy, such as that involved in this case, the only effect of the statute 
would be that the application should not be considered a part of the policy, if not 
attached thereto or received in evidence as such. In Metropolitan Life Ins. Co. 
v. Scott (Miss.) 134 So. 159, 161, there was before the court a similar statute and 
a policy containing the same conditions as those involved in this case. The de- 
fense of the company there was based upon the policy and not upon the applica- 
tion. It was there said: “When the company chose to ignore the statements and 
representations appearing in the application, and incorporated in the policy in 
plain terms the conditions and stipulations upon which its validity should rest, 
and the policy was accepted by the insured as constituting a contract, it had the 
right to make any defenses it might have under the terms of the policy, without 
reference to such application. In support of the views above expressed, we refer 
to the case of Kirkpatrick v. London Guarantee & Accident Co., Ltd., 139 Iowa, 
370, 115 N. W. 1107, 19 L. R. A. (N. S.) 102, and authorities there cited, wherein 
the Supreme Court of Iowa had under consideration a statute which in effect, is 
Practically the same as section 5174, Code of 1930, and in a well-reasoned opinion 
reached a conclusion in accord with the views above expressed.” 

[3] But it is said that the respondent introduced in evidence the application in 
the case now before us. The application was introduced in evidence by the re- 
spondent over the objection of the appellant, and only for the limited purpose of 
aiding in the identification of the form of policy which had been issued to Florence 
Fraser. The application having been offered and received in evidence only for 
this limited purpose, it cannot now be said that the respondent’s defense should be 
based thereon and not solely upon the conditions of the policy. The respondent 
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_ a right to introduce the application for the limited purpose stated, and for no 
other. 

[4] Finally, it is contended that the appellant is entitled to recover for the loss 
of the policy and the receipt books. But this contention cannot be sustained, If 
the appellant was not entitled to recover on the policy, the fact that it and the re- 
ceipt books were lost or mislaid was no material damage to him. 

The judgment will be affirmed. 

Tolman, C. J., and Holcomb, Beals, and Millard, JJ., concur. 


LIPTAU et al. vv. MODERN WOODMEN OF AMERICA et al. No. 23305, 
Supreme Court of Washington. Dec. 18, 1931. 

5 Pacific Reporter (2d) 1043. 

1. INSURANCE. 

Subsequently enacted by-laws of fraternal benefit society held binding on 
member agreeing to conform, 

Member, in his application for membership, expressly agreed to con- 
form in all respects to laws, rules, and usages of society then in force, or 
which might thereafter be enacted and adopted by it. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. INSURANCE. 

Where member of fraternal benefit society agreed to conform to subsequent- 
ly enacted by-laws, society held authorized, by subsequent by-law, to provide, 
notwithstanding different provision in certificate, that, if beneficiary predeceased 
member who failed to designate another, fund should go to widow. 


In such case, where certificate was made payable to member’s first 

wife, and, in event of beneficiary’s death prior to death of member, and 

on his failure to designate another beneficiary, to surviving beneficiary, 

or, if none survive him, then to legal heirs of member, but where certi- 

ficate did not designate such legal heirs as beneficiaries, fund was never- 

theless payable to member’s second wife who survived him and whom he 

had married after first wife’s death, rather than to member’s children. 

(For other cases, see Insurance, Dec. Dig. § 719[2].) 

Department 2. 

Appeal from Superior Court, King County; William D. Askren, Judge. 

Action by Nellie Blanche Liptau and others against the Modern Woodmen 
of America and Minnie F. Adams. Defendant first named, having paid into court 
the fund in controversy, was dismissed out of the proceedings, and, from a 
judgment in favor of defendant last named awarding the fund to her, plaintiffs 
appeal. 

Affirmed. 


Paul Shaffrath and Benton Embree, both of Seattle, for appellants. 
John J. Kennett, of Seattle, for respondent. 
Main, J. 


This is a controversy over who is entitled to a fund provided for in a fra- 
ternal mutual benefit certificate. The plaintiffs are the children of Achibald P. 
Adams, deceased. The defendants are the widow of the deceased and the Modern 
Woodmen of America, which issued the certificate. The Modern Woodmen of 
America paid the fund into court, and were dismissed out of the proceeding. 
The controversy between the children and the widow was tried to the court 
without a jury, and resulted in findings of fact, from which the court concluded 
that the widow was entitled to the fund. Judgment was entered in her behalf, 
and the plaintiffs appeal. 


The facts are these: The Modern Woodmen of America (which will be re- 
ferred to as the society) is a fraternal mutual benefit society incorporated = 
the laws of Illinois, having its head camp and principal place of business in Roc 
Island, in that state. June 4, 1900, Mr. Adams, then residing at White Cloud, in 
the state of Kansas, made a written application to the society for membership 
therein. In the application was this provision: ; ’ 

“T direct that the Benefit Certificate which may be issued to me in pursuance 
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of this application recite as beneficiaries the following named, and to each the 
the amount designated, whose relationship to me I certify to be as stated viz: 
$2,000 to Alice E. Adams, White Cloud, State of Kansas, Wife 


Name. Residence. Relationship.” 

In pursuance of this application, the society issued a certificate to Mr. Adams 
which bears date of June 14, 1900, and which was delivered to him at his then 
residence. In 1901, Mr. Adams, together with his wife, who was designated as 
the beneficiary in the application and the certificate, and family, moved to the 
state of Washington, and thereafter resided here. Alice E. Adams, the wife, 
died August 17, 1910. Mr. Adams remained unmarried until January 28, 1923, 
when he was married to Minnie F. Adams, the respondent. May 25, 1930, Mr. 
Adams died. The question then arose as to whether the children or the widow 
who survived him was entitled to the $2,000 fund mentioned in the certificate. 
The certificate, after making certain recitals, provides that the member, “in case 
of his death while a beneficial member of this society in good standing, be en- 
titled to participate in the benefit fund of this society to the amount of $2,000, to 
be paid to the said beneficiary or beneficiaries, to wit: Alice E. Adams, related 
to said member in the relationship of wife;”’ and provide further that, “in the 
event of the death of any beneficiary prior to the death of said Neighbor, and 
upon his failure to designate another beneficiary, then the amount to be paid 
under this certificate shall be due and payable to the other surviving beneficiaries, 
if any there be, or if none survive him, then to the legal heirs: of said Neighbor.” 


The first question to be determined is whether the member designated his 
“legal heirs” as beneficiaries. In the application Alice E. Adams, the member’s 
then wife, was designated as beneficiary, and in the certificate she was likewise 
designated. Subsequent to this designation in the certificate there are two pro- 
visos, the first, that the member shall comply with all the conditions contained in 
the certificate and the by-laws of the society “as they now exist or may be here- 
after modified,” and, second, that, in the event of the death of the beneficiary 
prior to the death of the member, and upon his failure to designate another bene- 
ficiary, then the amount to be paid after the certificate shall be due and payable 
to the other surviving beneficiaries, and, if there be none, “then to the legal 
heirs of said Neighbor.” The “legal heirs” in this certificate were not designated 
by the member as beneficiaries. As stated in his application, he expressly desig- 
nated his wife, and likewise in the certificate. Under the language of the cer- 
tificate, the heirs were only to take in the event that the death of the bene- 
ficiary occurred prior to the death of the member and upon his failure to desig- 
nate another beneficiary. The right of the legal heirs to take is expressly con- 
tingent upon the failure of a member to designate a beneficiary after the one 
mentioned in the certificate had died. Had the members intended to designate 
his legal heirs as beneficiaries, he would undoubtedly have so recited in his appli- 


cation, and they would have been so designated in the certificate. But this was 
not done. 


[1-3] The legal heirs mentioned in the certificate not being designated as 
beneficiaries by the member, the next question is whether the society, by a sub- 
sequent by-law, had a right to provide that, in case the beneficiary named in the 
certificate dies and the member fails to designate another, the fund shall go to 
the widow. In his application, Mr. Adams expressly agreed to conform in all 
respects to the laws, rules, and usages of the society then in force “or which may 
hereafter be enacted and adopted by same.” In the certificate it was provided, 
us already stated, that the payment of the fund was contingent upon the mem- 
ber’s compliance with all the conditions contained in the certificate and the by- 
laws of the society as they then existed or “may be hereafter modified or enact- 
ed.” It thus appears that, by the contract between Mr. Adams and the society, 
it was expressly agreed that he should be bound by subsequently enacted by-laws. 
The subsequently enacted by-law was binding upon the member, and he was con- 
clusively presumed to have knowledge of the contents of the same. Miller v. 
Supreme Tent, etc., Maccabees, 108 Wash. 689, 185 P. 593. A member of a 
fraternal mutual benefit society, where he agrees in his application for 
membership to be bound by the laws and rules of the society then in force 
and thereafter adopted, is bound by the by-laws of the society thereafter 
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enacted, in so far as they are reasonable. Fordyce v. Modern Woodmen of 
America, 129, Wash. 364, 225 P. 434. A subsequently enacted by-law which 
provides that the fund, in the event that the beneficiary named in the cer- 
tificate dies before the member, shall go to the widow instead of to the heirs, 
as provided in the by-law at the time the certificate was issued, has repeatedly 
been held to be reasonable. Hines v. M. W. A., 41 Okl. 135, 137 P. 675, L. R. A. 
1915 A, 264; Guy v. M. W. A., 128 Kan. 745, 280 P. 756; Dean v. Dean, ,162 Wis. 
303, 156 N. W. 135. In the case'now before us, at the time the certificate was 
issued, there was no by-law of the society providing that, in the event that the 
beneficiary named in the certificate died prior to the member, the fund should 
go to the heirs; but that fact, as stated, was recited in the certificate. The recital 
that, in the event the beneficiary named in the certificate died prior to the death 
of the member and he failed to designate another beneficiary, the fund then 
should go to his heirs, can have no greater force and effect than would a by-law 
so providing. The recital of legal heirs in the certificate was undoubtedly in ac- 
cordance with the practice of the society, there being no by-law covering the 
matter at that time, and was subject to be controlled by a by-law thereafter en- 
acted. The respondent being the widow of the deceased, and the beneficiary 
named in the certificate having died prior to the member, she was entitled to 
the fund in accordance with the by-law. 

The briefs in this case cover a much wider field than this opinion would 
seem to indicate, but we have considered all the matters which appear to us to 
be material. It would serve no useful purpose to discuss questions which are 
not necessary to the determination of the controversy. 

The judgment will be affirmed. 

Tolman, C. J., and Beals, Holcomb, and Millard, JJ., concur. 
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FIRE 


CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN., v. EVANS. 
No. 6275. 
Circuit Court of Appeals, Fifth Circuit. Dec. 1, 1931. 
53 Federal Reporter (2d) 839. 
1. INSURANCE. 


Abstracter, whose contract called for replacing abstracts lost, had insurable 
interest and, as insured, could recover full amount under fire policy thereon. 

(For other cases, see Insurance, Dec. Dig. § 115[3].) 

2. INSURANCE. 

Insurer describing abstracts in abstracter’s fire policy as insured’s property 
could not thereby avoid liability, where there was no warranty of ownership. 

The abstracter taking out fire policy on abstracts in his possession, 
which he was employed to bring up to date, made full disclosure of the 
fact that title to the insured property was held by another, and the policy 
required proofs of loss to state the interest of others than the assured in 
the abstracts. Moreover, the policy did not contain usual clause requiring 
sole and unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 379[2].) 

Appeal from the District Court of the United States for the Northern Dist- 
rict of Texas; William H. Atwell, Judge. 

Action by Grady Evans against the Connecticut Fire Insurance Company of 
Hartford, Connecticut. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Will C. Thompson, of Dallas, Tex., for appellant. 

H. E. Jackson, of San Angelo, Tex., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Bryan, Circuit Judge. 

The appellant insurance company issued a $15,000 policy of fire insurance on 
more than 400 separate abstracts of title to as many tracts of Texas lands, naming 
Grady Evans, appellee, as the assured. The policy covered the abstracts wherever 
they might be in Texas, and described them as the property of Evans, but in the 
event of a loss required the formal proof to state the interest not only of Evans 
but of all others. It limited liability to the cost to the assured of replacement. 
The abstracts were the property of the Sugg estate, and had been prepared for 
it by Evans, who was engaged in the business of making abstracts of public 
records. The Sugg estate desired to have Evans bring the abstracts down to 
date, and Evans wanted to take them with him into the several counties in which 
the lands involved were located. Evans, who had already been paid for making 
the abstracts, agreed with the Sugg estate that he would be responsible for their 
safe return; and in order to protect himself against loss by fire he applied to 
appellant’s local agent, fully explaining the kind of insurance he wanted as well 
as the ownership of the abstracts by the Sugg estate. There was no written 
application for the insurance, but the information received from Evans was trans- 
mitted by the local agent through the state agent to appellant at its home office, 
and it, with full knowledge of all the facts, issued the policy. After Evans had 
completed his work of supplementing the abstracts, and while he was on his way 
with them in his automobile to return them to the Sugg estate, they were acci- 
dentally burned up as the result of his automobile catching on fire. Evans, as 
he had agreed to do, made new abstracts and delivered them without additional 
cost to the Sugg estate to take the place of the ones destroyed, but at a cost to 
himself, according to his testimony, of nearly $13,000. He afterward brought suit 
on the policy, and the insurance company defended on the ground that the ab- 
Stracts destroyed were not his property; but the District Judge held that he was 
entitled to recover the cost to him of the new abstracts. The jury rendered a 
verdict upon which judgment was entered against appellant for slightly less than 
the amount which appellee claimed. 

[1, 2] Evans had an insurable interest in the abstracts, as he was under 
obligation to the Sugg estate to replace at his own expense such of them as he 
might lose or fail to return. He therefore had the right as bailee to insure his 
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interest in his own name and to recover from the insurer the full amount payable 
under the policy. Home Ins. Co. v. Baltimore Warehouse Co., 93 U. S. 527, 23 
L. Ed. 868; California Ins. Co. v. Union Compress Co., 133 U. S. 387, 10 S. Ct 
365, 33 L. Ed. 730. See also 3 R. C. L. 107; 14 R. C. L. 913. He breached no war- 
ranty as to ownership, for he made none. On the contrary, he made full disclosure 
of the fact that the title to the insured property was held by another. The 
policy, although it described the property insured as that of Evans, required the 
proof of loss to state the interest of others than the assured. It did not contain 
the usual clause to the effect that it should be void or unenforceable unless Evans 
were the sole and unconditional owner. By reason of his contract with the Sugg 
estate, Evans had the same interest in the abstracts while they were in his pos- 
session as he would have had if he had been the owner, and the company knew 
that his whole purpose in applying for the insurance was to protect that interest 
in the event of loss by fire. Under these circumstances the insurer cannot avoid 
liability merely because, without being requested to do so, it described the abstracts 
in the policy as the property of the assured. Fletcher v. Ins. Co., 18 Pick. (Mass.) 
419; Bennett v. Ins. Co. 106 N. Y. 243, 12 N. E. 609; Gristock v. Ins. Co., 87 
Mich. 428, 49 N. W. 634; McElroy v. Assurance Co. (C. C. A.) 94 F. 990, 1000; 
Commercial Union Assur. Co. v. Jass (C. C. A.) 36 F.(2d) 9. 

It is also contended that the verdict was excessive, but as it was fully sus- 
tained by appellee’s evidence we are of opinion that it should not be disturbed. 

The judgment is affirmed. 


LUMBERMEN’S MUT. INS. CO. OF MANSFIELD, OHIO, v. JOHNSON 
LUMBER CO. et al. No. 6094. 
Circuit Court of Appeals, Fifth Circuit. Dec. 4, 1931. 
53 Federal Reporter (2d) 940. 
2. INSURANCE. 


Issues under iron safe clause of fire policy are for court, where on evidence 
tacts are all one way and only one inference is deducible therefrom. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE, , | 

Issue of compliance with iron safe clause of fire policy is for jury, where 
there is any question whether bvoks tendered constitute all books or as to 
whether they contain complete records of the business or are substantially in- 
complete. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4. INSURANCE. 

Whether memoranda offered by insured as set of books was sufficient com- 
pliance with iron safe clause of fire policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the Northern District 
of Georgia, Samuel H. Sibley, Judge. 

Suit by the Johnson Lumber Company, in its own behalf and for the use of 
the Akers Lumber Company of Lynchburg, Va., and others, against the Lum- 
bermen’s Mutual Insurance Company of Mansfield, Ohio. Judgment for plain- 
tiffs, and defendant appeals. 

Affirmed. 

E. Smythe Gambrell, of Atlanta, Ga., for appellant. 

A. C. Wheeler, of Gainesville, Ga., for appellees. 

Before Bryan, Hutcheson, and Walker, Circuit Judges. 

Hurcueson, Circuit Judge. ; 

This is an appeal from a verdict and judgment awarding recovery in a suit 
upon a policy of insurance issued upon appellees’ lumber yard in the village of 
Cleveland, Ga. 

While in the court below many issues were fought out, the verdict of the 
jury has disposed of all of them except the issue arising on the “iron safe clause, 
and having to do with whether plaintiff's records constituted a set of books within 
the meaning of the policy, defendant having objected to their introduction and 
having requested a directed verdict. 





Fire] Lumbermen’s Mut. Ins. Co. of Mansfield, Ohio v. 
Johnson Lumber Co. et al. 


The question is presented here from two points of view: (1) That the memo- 
randa and papers offered by plaintiffs as constituting their set of books were 
not admissible because not the best evidence of what they purported to reflect: | 
(2) that the court erred in submitting to the jury as an issue of fact whether 
they constituted a set of books; that under the evidence the jury should have been 
instructed that they did not. 


[1] Disposing first of the point upon the admissibility of the offered papers, 
we think it clear that it is without merit. In view of defendant’s position that 
they had not complied with the iron safe clause, plaintiffs not only had the 
right, they were compelled, to offer these documents and memoranda as a neces- 
sary part of their case. They were the best evidence, in fact the only evidence, 
admissible on that issue; they were made so by the terms of the policy. 

[2-4] Defendant did not make the objection that, though admissible as a 
tender of proof that the iron safe clause had been complied with, these documents, 
not being documents of original entry but compilations, were not admissible as 
proof of the amount of lumber on hand before the fire, nor did they ndertake 
to obtain a ruling limiting their effect. We need not therefore inquire whether 
such an objection or request would have been good; we need only determine, as 
we do, that the general objection should have been overruled. We come now to 
the decisive question, whether the court, in refusing defendani’s request for an 
instreeted verdict :nder the iron safe clause, and in submiiting the issue to the 
jury, erred. We think it did not. It is true of issues under the iron safe clause, 
as of all other issues of fact, that, where upon the evidence the facts are all one 
way, and only one inference may be drawn from them, it is for the court to 
declare whether the tendered books comply with the policy clause. Home Ins. 
Co. v. Williams (C. C. A.) 237 F. 171; Houff & Holler v. German American 
Ins. Co., 110 Va. 585, 66 S. E. 83%. It is also true, however, that, in cases 
where there is any point made as to whether the books tendered constitute all 
of the books, or as to whether they contain complete records of the business, or 
are substantially incomplete, the matter is for the jury. American Casualty Co. v. 
Cohen, 40 Ga. App. 593, 151 S. E. 56; Aétna Ins. Co. v. Fitze, 34 Tex. Civ. 
App. 214, 78 S. W. 370; A&tna Life Ins. Co. v. Johnson, 127 Ga. 491, 56 S. E, 
643; German Ins. Co. v. Pearlstone, 18 Tex. Civ. App. 706, 45 S. W. 832; Liver- 
pool & London & Globe Ins. Co. v. Ellington, 94 Ga. 785, 21 S. E. 1006. In view 
of the charges of fraud and procurement in regard to the fire, in view of the 
loose-leaf character of the documents relied on, in view of the testimony of after 
prepared books, we think it was for the jury to say whether they believed the 
evidence of the plaintiffs that the memoranda offered constituted all of their 
documents and memoranda, and whether they presented, in substantially complete 
form, evidence from which the state of plaintiffs’ business could be fairly deter- 
mined. 

The books were indeed informal; in fact, in a literal sense they were not 
books at all, for they were not bound. In the liberal sense of the words, how- 
ever, established in the law, they were books. “It is not necessary that the 
books should be kept according to any particular system, nor that they should be 
such a scientific system of books as would satisfy an expert accountant in a 
large business house in a city.” Liverpool & London & Globe Ins. Co. v. Elling- 
ton, 94 Ga. 785, 21 S. E. 1006; Aktna Life Ins. Co. v. Johnson, 127 Ga. 491, 56 
S. E. 643, 645. “The purpose of the requirement was that in case of loss or 
damage the assured would have kept such book accounts of his invoices, pur- 
chases, and sales as would show the amount of goods on hand at the time of 
the fire, and thus furnish data from which to make a reasonable estimate of the 
loss or damage.” Id. Substantial compliance with the provision is all that is 
essential. N. Y. Underwriters Fire Ins. Co. v. Malham (C. C. A.) 25 F.(2d) 
416; Mass. Fire & Marine Ins. Co. v. Schneider (C. C. A.) 28 F.(2d) 658; Home 
Ins. Co. v. Williams (C. C. A.) 237 F. 171; Liverpool v. Kearney, 180 U. S. 
= on Ct. 326, 45 L. Ed. 460; Western Assurance Co. v. Redding (C. C. A.) 

“The provision does not necessarily require the records to be kept in the 
form of books of account, nor indeed in book form at all.” Home Ins. Co. v. 
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Flewellyn (Tex. Civ. App.) 221 S. W. 630; Continental Ins. Co. v 
7 Pennewill (Del.) 174, 74 A. 1073; 26 C. J. 254. 

The invoices examined by themselves and in the light of the testimony ex- 
planatory of them we think satisfy the general requirements of the rule as to 
the character which such records should have, and the jury’s verdict settles that 
they were complete. Though, then, we do think that the method employed by 
the plaintiffs in keeping their accounts was because of the informal and imper- 
manent nature of the records, undesirable in appearance and in character, and 
not at all to be commended, we are constrained, in view of the jury’s verdict, 
which we think the trial court correctly took, to hold that plaintiffs’ proof pre- 
sented a substantial compliance with the provision of the policy, and that the 
judgment should be affirmed. 


. Re »senberg, 


HOME INS. CO v. CURRIE et al. No. 6132. 
Circuit Court of Appeals, Fifth Circuit. Dec. 15, 1931. 
54 Federal Reporter (2d) 203. 
1. INSURANCE. 


In action on fire policy, evidence authorized finding that formal proof of loss 
within 91 days of fire was waived. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
2. INSURANCE. 


Nonwaiver agreement preserving all the then rights of insurer and insured 
had no effect on waiver of formal proof of loss already accomplished. 

(For other cases, see Insurance, Dec. Dig. § 561.) 
3. INSURANCE. 


Stipulation of fire policy against waivers otherwise than by written indorse- 
ment on policy did not apply to waivers after loss. 

(For other cases, see Insurance, Dec. Dig. § 555.) 
4, INSURANCE. 


Words in fire policy “while occupied by owner and not otherwise as dwelling” 
had effect of continuing warranty that owner alone would occupy house as dwell- 
ing. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

5. INSURANCE. 


In fire policy, exception of change of occupation without increase of hazard 
held not general permission to make change impairing special warranty of owner 
occupation. 

The policy contained stipulation that policy should be void, unless 
otherwise provided by agreement indorsed thereon or added thereto, if any 
change other than by death of insured took place in interest, title, or pos- 
session of subject of insurance, except change of occupants without in- 
crease of hazard, whether by legal process or judgment, or by voluntary 
act of insured or otherwise. At time of the fire, the insured house was 
occupied by tenant, and policy itself disclosed that higher rate would have 
been charged for tenant occupancy. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

6. INSURANCE. 

Insured taking policy at lower rate under limitation excluding tenant occu- 
pancy estopped himself to claim that change to tenant occupancy would not in- 
crease hazard. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

7. INSURANCE. ; 5 ; 
Rider respecting occupancy by owner, to extent it conflicted with part of pol- 


icy respecting exception of change of occupants without increase of hazard, an- 
nulled policy form. 


(For other cases, see Insurance, Dec. Dig. § 322.) 
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9, INSURANCE. __ 
Under policy requiring occupancy by owner, insurance on house had ceased 
where it was occupied solely by tenants when burned. 


(For other cases, see Insurance, Dec. Dig. § 322.) 


10. INSURANCE. , ’ 
Whether putting tenants in house increased fire hazard as to insured’s furni- 
ture held question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[9].) 

11. INSURANCE. ; . ' 

Fire insurer had burden of proving that putting tenants in house increased fire 
hazard as to insured furniture. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

12. INSURANCE. ; : ; 

Any continuing condition which makes occurrence of fire more or less likely 
affects hazard, and as general rule may be proven. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

13. INSURANCE. ; : ’ , 

That is “material to the risk” which would induce insurer to decline risk or 
charge higher premium. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

14. INSURANCE. 3 

Standard mortgage clause is separate contract of insurance with mortgagee, 
though attached to policy of owner and depending on it for some provisions. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

15. INSURANCE. 

Change of occupancy from owner to tenant, terminating fire policy as to own- 
er, did not affect mortgagee’s insurance, under standard mortgage clause. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

16. INSURANCE. 

Waiver of proof of loss as to insured prevented there being failure of insured 
to render proof of loss, so that mortgagee had no duty to make it. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

Appeal from the District Court of the United States for the Western District 
of Texas; Charles A. Boynton, Judge. 

Action by Henry Currie and another against the Home Insurance Company. 
From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded. 

Pinkney Grissom, of Dallas, Tex., for appellant. 

B. Frank Haag and Frank Stubbeman, both of Midland, Tex., for appellees. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Sintey, Circuit Judge. 

Henry Currie sued the Home Insurance Company of New York and recovered 
judgment for $2,000 under one fire insurance policy on his house in Texas, and 
$500 under another concurrent policy on the house, and $1,500 on the household 
furniture therein. The judgment awarded $1,548.18 of the first item of insurance on 
the house to Abilene Building & Loan Association, which, pursuant to Texas prac- 
tice, had been allowed to intervene to set up its rights as mortgagee under a 
mortgage clause attached to that policy. The insurance company appeals. 

[1-3] The defenses asserted by pleading and evidence were that no sworn 
proofs of loss had been rendered as required by the policies; that the insurance 
on the house covered only while it should be occupied by the owner and not other- 
wise as a dwelling, whereas it was occupied by two tenants only at the time of 
the fire; and as to the personal property the policy was voided by its terms because 
the hazard had been increased by a means within the control and knowledge of the 
insured when tenants were substituted as occupants for the owner. The insured 
admitted that no formal proof of loss was made within ninety-one days from the 
fire, as required by the policies. In defense of the failure it was pleaded and proven 
that notice of the loss was promptly given to the local agent of the insured, 
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who wrote the home office, and it replied, stating that the matter had been refer- 
red to a named adjuster for attention, and requesting the local agent to assist him. 
The adjuster wrote the local agent, making an appointment for the adjustment, 
and requested him to cause the assured to secure a detailed and itemized estimate 
on the building and a like schedule of the household goods. Authority is thus 
shown both in the adjuster and the local agent to act for the insured. The agent 
accordingly requested these papers of the insured and his wife. The latter, acting 
for her husband, prepared an itemized schedule of the household goods with val- 
ues, and had a contractor make an estimate for replacing the building. The ad- 
juster and local agent on the day appointed interviewed the wife about the loss. 
She furnished to them the requested papers, which were retained without objec- 
tion, and no further proof was ever asked for. The insured and his wife believed 
that nothing further was wanted. This all occurred within two months after the 
fire. On these facts a finding was authorized that the formal-proof of loss within 
ninety-one days of the fire had been waived. Concordia Ins. Co. v. School Dis- 
trict, 282 U. S. 545, 51 S. Ct. 275, 75 L. Ed. 528. The non-waiver agreement, made 
one hundred and twenty-five days after the fire, expressly preserved all the then 
rights of both parties, and stipulated only that future action or requests by the 
insurer should not waive any requirement of the policy. It had no effect upon the 
waiver already accomplished. The stipulation of the policy against waivers other- 
wise than by a written indorsement on the policy does not apply to waivers after 
loss. Concordia Ins. Co. v. School District, supra. 

[4-9] But as to Currie the insurance on the house was shown to be not re- 
coverable. By a special stipulation written on or attached as a rider to the printed 
policy the insurance in this item of both policies was defined as on a described 
frame building “while occupied by owner and not otherwise as a dwelling.” The 
policy on its face gives an analysis of the rate charged, which indicates that an 
additional charge which had not been included would have been added for tenant 
occupancy. This is confirmed by the local agent’s testimony that 15 cents per 
hundred dollars of insurance would have been the additional charge. The quoted 
words have the effect of a continuing warranty that the owner alone would occupy 
the house as his dwelling, a breach of which would terminate the insurance on it. 
Connecticut Fire Ins. Co. v. Buchanan (C. C. A.) 141 F. 877, 4 L. R. A. (N. S$.) 
758; Imperial Fire Ins. Co, v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. 
Ed. 231. We cannot regard this plain language to be altered by the printed stip- 
ulation of the policy form in another place that “This entire policy shall be void 
unless otherwise provided by agreement endorsed hereon or added hereto * * * if 
any change other than by the death of the insured take place in the interest, title, 
or possession of the subject of insurance (except change of occupants without in- 
crease of hazard) whether by legal process or judgment, or by voluntary act oi 
the insured or otherwise.” The exception of change of occupation without in- 
crease of hazard implies a permission to make such change as against any avoid- 
ance of the insurance because of the provision to which it is an exception. But it 
is not a positive and general permission to make such change which can be con- 
sidered to impair the special warranty of owner occupation. The policy itself 
discloses that a higher rate would have been charged for tenant occupancy. By 
taking the policy at the lower rate under a limitation excluding tenant occupancy, 
the insured has estopped himself as to this insurance to claim that a change to 
tenant occupancy would not increase the hazard. Moreover, the portion of the 
policy form of which the exception is a part by its express words is inoperative, 
if there be indorsed or added an agreement otherwise. The special warranty as 
to occupancy is such an added agreement, and to any extent that it conflicts with 
this part of the policy form instead of raising an ambiguity it overrides and an- 
nuls the form. In this we disagree with the holding of the Texas Commission of 
Appeals in Dixie Fire Ins. Co. v. Henson, 285 S. W. 265, not being bound by it. 
Carpenter v. Providence Ins. Co, 16 Pet. 495, 10 L. Ed. 1044; Hawkeye, etc., 
Association v. Christy (C..C. A.) 294 F. 208, 40 A. L. R. 46. It being shown 
without contradiction that the house was occupied solely by tenants when burned. 
Currie’s insurance on the house had ceased. 


[10-13] The case stands differently as to the furniture. That was stipulated 


to be insured only while contained in the building above described, but nothing 
was stipulated as to the occupancy of the building. The change of occupancy did 
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not affect the insurance on the furniture, unless under the specially pleaded pro- 
vision that the policy shall be void “if the hazard be increased by any means with- 
in the control or knowledge of the insured.” Whether putting the tenants in the 
house increased the fire hazard to the furniture is a question of fact, with the bur- 
den on the insurer. Dixie Fire Ins. Co. v. Henson, supra; Greenlee v. North Brit- 
ish Ins. Co., 102 Iowa, 427, 71 N. W. 534, 63 Am. St. Rep. 455; note to Angier v. 
Western Assurance Co., 66 Am. St. Rep. p. 697. The analysis of the premium 
charged on the policy which contains the insurance upon the furniture seems to 
apply to the dwelling only, throwing no clear light on the hazards which might 
affect the furniture rate. The fixed habits and character of the person put in 
charge might be such as to affect the hazard, in which case it would be improper to 
confine the inquiry as was done in the trial to the mere fact of his having had 
other fires. Any continuing condition which makes the occurrence of a fire more 
or less likely affects the hazard, and, as a general rule, may be proven. ‘That is 
material to the risk which would induce an insurer to decline the risk or charge a 
higher premium. St. Paul Fire Ins. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755. 
[14-16] The rights of the mortgagee in the insurance on the house are mater- 
ially different from Currie’s. We are not dealing in this case with a simple loss- 
payable clause appointing another than the insured as the recipient of the insur- 
ance to the extent of his interest, as in Sun Ins. Office v. Scott, 52 S. Ct. 72, 76 
L. Ed. ——; but with a so-called standard mortgage clause which is a separate 
contract of insurance with the mortgagee, though attached to the policy of the 
owner and depending on it for some of its provisions. Syndicate Ins. Co. v. Bohn 
(C. C. A.) 65 F. 165, 27 L. R. A. 614; Reed v. Firemen’s Ins. Co., 81 N. J. Law, 
523, 80 A. 462, 35 L. R. A. (N. S.) 343. The contract with this mortgagee as to 
his interest in the insurance is that: “It shall not be invalidated by any act or 
neglect of the mortgagor or owner of the within described property * * * 
nor by any change in the interest, title or possession of the property, nor by 
any increase of hazard,” subject to qualifications not here material. A change 
of occupancy, therefore, from owner to tenant would not affect the mort- 
gagee’s insurance. Touching the proof of loss, the agreement with him is: 
“Providing that upon failure of the insured to render proof of loss, such 
mortgagee shall as if named in this policy as the insured, but within ninety-one 
days after notice of such failure, render proof of loss, and shall be subject to the 
provisions of this policy as to appraisal, and of times of payment and of bringing 
suit.” The insurer contends that “notice” means knowledge from any source of 
the insured’s failure to file formal proof, and puts the duty on the mortgagee to 
file the same, and that such knowledge was acquired from the defensive pleadings 
in this case more than ninety-one days before the trial. The mortgagee contends 
that the word means a notice from the insurer amounting to a request for the 
proof, and that the mortgagee is not under duty to make a proof until such re- 
quest is made. We do not rule upon the point, because we think that the waiver 
of proof as to the insured prevents there being any failure on his part, and for 
this reason there was no duty on the mortgagee to make it. 
_ A reversal and new trial being required, we do not rule in detail upon objec- 
tions to evidence. Greater latitude should have been given to the inquiry as to in- 
crease of hazard on the furniture, and, if there is a custom for the adjuster him- 
self to prepare a formal proof of loss after obtaining a statement from the in- 
sured, evidence thereof was admissible. Otherwise we think there is no just cri- 
ticism of the rulings upon evidence. The judgment is accordingly reversed and 


the cause remanded for further proceedings not inconsistent with this opinion. 
Reversed and remanded. 


FIDELITY-PHENIX FIRE INS. CO. v. GARRISON et al. No. 3094. 
Supreme Court of Arizona. Dec. 14, 1931. 
6 Pacific Reporter (2d) 47. 


2. INSURANCE. 


Union mortgage created relation of insurer and insured between insurer and 
mortgagee, independent of contract with mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 
3. INSURANCE. 


Union mortgage clause does not protect mortgagee’s interest from acts or 
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neglect of mortgagor, where mortgagee participates therein, or knows, or should 
know thereof. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 
4. INSURANCE. 

In mortgagee’s action on fire policy containing union mortgage clause, mort- 
gagee’s knowledge, and materiality of concealment from insurer, of prior mort- 
gages, insurance, and foreclosure proceedings held for jury. 

Evidence, supporting defense that mortgage insured against was sim- 
ulated and that mortgagee participated in deceit and thereafter mort- 
gagor burned the property to carry out the conspiracy to defraud insurer, 
was that the value of the prior mortgages, the existence of which was 
concealed, and interest exceeded the value of the property, so that the 
only way for mortgagor to pay the mortgagee was to have the property 
burned and collect the insurance, and the policy provided that it should 
be void if the insured had concealed or misrepresented any material facts 
concerning the subject of the policy, or if foreclosure proceedings were 
commenced. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 

In mortgagee’s action on fire policy, evidence that insured burned dwelling 
held competent because of suspicious circumstances, including division of insurance 
between insured and mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeal from Superior Court, Maricopa County; M. T. Phelps, Judge. 

Action by I. L. Garrison and another against the Fidelity-Phenix Fire In- 
surance Co. Judgment for plaintiffs, and defendant appeals. 

Reversed, and new trial ordered. 

Stockton & Perry, E. G. Frazier, Stanley A. Jerman, and Thomas P. Rior- 
dan, all of Phoenix, for appellant. 

John W. Ray, of Phcenix, for appellees. 

Roos, J. 

This action was brought by D. E. Smith and I. L. Garrison to recover on 
an insurance policy issued on February 14, 1930, by the defendant Fidelity-Phenix 
Fire Insurance Company to D. E. Smith, with the provision attached thereto that 
loss or damage, if any, should be paid to I. L. Garrison, mortgagee, as his in- 
terests might appear. It was a standard New York policy, and the rider attached 
thereto was the standard “union mortgage clause.” 

The property was decribed in the mortgage and policy as a one-story, shingle 
roof, brick building, located on the extreme southwest corner of section ; 
in township 1 North, Range 3 East, Maricopa county, Ariz., whereas in fact it 
was located on the W. % of the S. W. % of the S. E. % of section 30, said town- 
ship and range. 

At the time the policy was issued, there were two mortgages against the 
property, one to Thomas Welsh for $3,000, overdue, and one to Beatrice B. 
Formsby for $5,000; and the latter was being foreclosed. 

Smith had obtained a policy or policies in other insurance companies pro- 
viding that loss or damage, if any, was payable to Welsh, as his interests might 
appear, which policy or policies were in effect on February 14, 1930, the date 
of the issuance of the present policy. There was evidence that the insured, 
Smith, represented to the agent of the defendant that the Garrison mortgage for 
$2,000 was a first mortgage. The policy so recited. March 8, 1930, the build- 
ing insured was destroyed by fire. 


The defendant’s defense is that plaintiffs had failed to disclose to defendant 
the existence of the Welsh and Formsby mortgages, or the policy of insurance 
on the property in favor of Welsh, or that the Formsby mortgage was in the 
course of foreclosure, thereby concealing from defendant material facts. Also 
that plaintiff Garrison did not have an insurable interest in the premises and did 
not have a mortgage lien thereon; that said mortgage lien was simulated for the 
purpose of defrauding defendant; that defendant relied upon plaintiffs merece. 
tations as to unincumbered title and the bona fides of mortgage to Garrison an 
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issued the policy; that the mortgaged property was not worth to exceed the 
Welsh and Formsby mortgages. It is alleged that, in further pursuance of the 
plaintiffs’ conspiracy to defraud defendant, the plaintiff Smith, on March 8, 1930, 
caused the insured building to be destroyed by fire, and thereafter plaintiffs 
fraudulently presented proof of loss and demanded of defendant the sum of $1,700 
the face of the policy. In other words, the defense is that plaintiff Smith did 
not owe plaintiff Garrison; that the mortgage insured against was simulated; 
that the defendant was deceived by plaintiffs into believing that there were no 
other incumbrances on the property; that Garrison participated in this deceit and 
assisted in obtaining the policy; and that thereafter plaintiff Smith burned the 
property to carry out the conspiracy and to defraud defendant. 

At the close of the case, both plaintiffs and defendant moved for an in- 
structed verdict and plaintiffs’ motion was granted. The verdict was for $1,771.40, 
the face value of the policy and interest from date of filing complaint, plus stat- 
utory penalty of 15 per cent. or $255. Judgment was entered for such sums, 
and $250 attorneys’ fees. 

The defendant has appealed, and, for reasons, assigns several errors. We 
shall largely confine ourselves to determining if under the state of the evidence 
the court was right in directing a verdict for the plaintiffs. 


[1] The defendant’s answer and its evidence in support thereof were directed 
in part to proving that the insured, Smith, had concealed certain material facts 
in order to obtain the policy, and that Garrison, the mortgagee, was cognizant of 
such concealment of facts and affected thereby. Before we inquire into the 
soundness of defendant’s position, we state the rule that should guide the court 
in passing on a motion for a directed verdict to be that the evidence is to be 
taken in its strongest light against the movant. The party against whom the 
motion is directed is entitled to the benefit of every inference that might justi- 
fiably be drawn from the evidence, and it is only when all the evidence with all 
such inferences is insufficient to support a verdict in his favor that the court 
may direct a verdict against him. Stanfield v. Anderson, 5 Ariz. 1, 43 P. 221; 
Root v. Fay, 5 Ariz. 19, 43 P. 527; Roberts v. Smith, 5 Ariz. 368, 52 P. 1120; 
Haff v. Adams, 6 Ariz. 395, 59 P. 111; Haupt v. Maricopa County, 8 Ariz. 102, 
68 P. 525; White Sewing-Machine Co. v. Bradley, 16 Ariz. 338, 145 P. 725; 
Arizona Binghampton Copper Co. v. Dickson, 22 Ariz. 163, 195 P. 538, 44 A. L. 
R. 881; Hines v. Gale, 25 Ariz. 65, 213 P. 395; Smith v. Elder, 30 Ariz. 144, 
245 P. 274; Cadle v. Helfrich, 36 Ariz. 390, 286 P. 186; Lazear v. Pendergrass 
et al. (Ariz). 4 P.(2d) 386. 


_ (2, 3] The trial court took the view, and we think very correctly, that the 
insertion contained in the policy commonly referred to as the “union mortgage 
clause” created a new relation between the insurer and the mortgagee, namely, 
that of insurer and insured, independent of the contract with the mortgagor. As 
is said in Federal Land Bank v. Globe & Rutgers Fire Ins. Co., 187 N. C. 97, 
121 S. E. 37, 40: “With respect to the rights of the mortgagee under the 
standard mortgage clause, it is the generally accepted position that this clause 
operates as a separate and distinct insurance of the mortgagee’s interest, to the 
extent, at least, of not being invalidated by any act or omission on the part of the 
Owner or mortgagor, unknown to the mortgagee, and, according to the clear 
weight of authority, this affords protection against previous acts as well as sub- 
sequent acts of the assured. Hastings v. Westchester Fire Ins. Co., 73 N. Y. 
141; Smith v. Union Ins. Co., 25 R. I. 260, 55 A. 715, 105 Am. St. Rep. 882; Gil- 
man v. Com. Ins. Co., 112 Me. 528, 92 A. 721, L. R. A. 1915C, 758, and notes; 
Brecht vy. Law Union & Crown Ins. Co., 160 F. 399, 87 C. C. A. 351, 18 L. R. A. 


(N. S$.) 197,.and note; Germania Fire Ins. Co. v. Bally, 9 Ariz. 580, 173 P. 1052. 
1A. L. R. 488; 14 R. Cc. L. 1085.” 


In the Germania Case, supra, we said: “We think the mortgagee, when a 
policy is presented to him with a standard mortgage clause attached thereto in 
1s favor, is justified in assuming that the insurance company has satisfied itself 
that the policy is valid and free from impeachment for any conduct or act of 
the assured at its inception or prior to the attachment of the mortgage clause. 
The authorities are not agreed on the proposition, but we think the better reason 


is with those that hold the rights of the mortgagee are unaffected by any act or 
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ro eri Coma insured as well before the attachment of the mortgage clause as 

This rule does not mean, however, that the mortgagee may himself partici- 
pate in the act or neglect of the insured, or take no notice or concern himself 
if he knows of it. The mortgagee’s rights and position are well defined in Union 
Trust Co. v. Philadelphia Fire & Marine Insurance Co., 127 Me. 528, 145 A. 243 
249, as follows: “But in reason and based on the authorities, a mortgagee under 
such a clause [union mortgage clause] is protected only where the act or neglect 
of the mortgagor or owner is unknown to him. Eddy v. L. A. Corp., 143 N. Y. 
311, 324, 38 N. E. 307, 25 L. R. A. 686; Syndicate Ins. Co. v. Bohn (C. C. A.) 
supra, 65 F. 165, 177, 27 L. R. A. 614; Genesee Falls P. Sav. & L. Ass’n v. U. S. 
Fire Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979, 981; Cooley’s Briefs on Ins. (2d 
Ed.) p. 2391. If he has actual knowledge of any act or neglect that would in- 
validate the policy, or such knowledge of facts as would induce a man of ordinary 
prudence to make further inquiries, which would have disclosed acts or neglect 
by the mortgagor that would void the policy either at its inception or afterward, 
then the provisions of the ‘union mortgage clause’ will not protect him. He is 
in such cases chargeable with knowledge of all facts which by the exercise of 
reasonable diligence he would have ascertained. The means of knowledge under 
such circumstances are the same as knowledge itself. Knapp v. Bailey, 79 Me. 
195, 204, 9 A. 122, 1 Am. St. Rep. 295; Morey v. Milliken, 86 Me. 464, 475, 30 A. 
102; Coleman v. Dunton, 99 Me. 121, 58 A. 430; Hudson Structural Steel Co. v. 
Smith & Rumery Co., 110 Me. 123, 85 A. 384, 43 L. R. A. (N. S.) 654.” 

[4] In addition to the facts already stated, there was evidence showing that 
Smith and Doctor Garrison were very close personal friends, and had been since 
1924. Garrison was Smith’s family physician, and, at frequent intervals, had 
helped him financially by lending him money in amounts of five, ten, fifty or more 
dollars, taking as evidence thereof only I. O. U’s. These loans, on January 31, 
1930, it appears amounted to the sum of $2,000. On that date, Smith made to 
Garrison his note and secured the same by mortgage on premises, in which he 
covenanted to keep the property insured to protect the mortgage lien. The 
policy sued on was issued February 14th. 

It quite conclusively appears from the circumstances and his admissions that 
Doctor Garrison knew of the Welsh and Formsby mortgages, and also that the 
Formsby mortgage was being foreclosed at the very time the policy was issued 
insuring his mortgage interest. About the middle of February, Smith and Doctor 
Garrison went together to see if Welsh would sell his mortgage to Garrison. 
Doctor Garrison said that he had frequently talked with Smith about the Formsby 
mortgage, and all the facts and circumstances indicate that he knew this mort- 
gage was being foreclosed, although he denies it. Garrison claimed he was 
negotiating to buy the property from Smith and that he was trying to buy the 
Welsh mortgage as a first step in that direction. If that be true, he certainly 
had advised himself of the Formsby mortgage and its present condition. 

There was evidence that the value of the mortgaged premises, including the 
burned house and another small dwelling and the land on which they were situat- 
ed, did not exceed $8,000. The Welsh and Formsby mortgages and interest ex- 
ceeded that amount. Before the Garrison mortgage could be realized, the other 
iwo had to be satisfied, one of which had been foreclosed, and under which fore- 
closure the property was about to be sold, and the other of which was overdue. 
Under such circumstances, it was apparent the only way for Smith to pay Doctor 
Garrison was to have the property burned and collect the insurance. This was 
obvious to any one familiar with the facts. A provision of the policy is that it 
shall be void if the insured has concealed or misrepresented any material fact 
or circumstance concerning the insured or the subject thereof, or if foreclosure 
proceedings be commenced. 

We think under the evidence that if the case had been submitted to a jury, 
and a verdict had been returned in favor of defendant, such verdict would not 
have been vacated or set aside for lack of evidence to support it. It was error 
to direct the verdict. 

The questions of Doctor Garrison’s knowledge and the materiality of the 
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concealment from defendant of the Welsh and Formsby mortgages and the 
foreclosure proceedings should have been submitted to the jury. 

[5] The policy described the property insured as being located in the south- 
west quarter of the section, whereas in fact the property intended to be insured 
was located in the southwest quarter of the southeast quarter of said section. 
The court permitted plaintiffs, although they had not asked that the instruments 
(policy and mortgage) be reformed, to show the correct description ; to introduce 
evidence of the correct location of the property intended to be insured. De- 
fendant complains of this as error. Defendant, however, admitted in its answer 
that the property intended to be insured was in the southwest quarter of the 
southeast quarter of the section. Under this admission, we do not think the evi- 
dence was objectionable. ; ; : 

[6] The defendant offered evidence showing, or tending to show, that plain- 
tiff Smith had himself burned or caused the dwelling to be burned. Defendant 
complains of the court’s refusal to permit the introduction of this evidence, If 
as a matter of fact, Smith did set the house on fire, he should not be permitted 
to profit thereby. After the fire, on April 24, 1930, Smith, according to the un- 
disputed testimony, bought from Ed Rudolph, the Ford agent in Phoenix, a 
Ford automobile and paid thereon $800 with an assignment from Dr. Garrison 
of that amount of the insurance carried by defendant on the burned property. 
Doctor Garrison admitted he did not ask for or take from Smith any security 
for such assignment. In that connection, he was asked this question : “And when 
your deposition was taken you told us this, didn’t you, that ‘I didn’t have any- 
thing to do with the insurance company that I remember about; I didn’t even 
ask for this security; I didn’t even ask for the mortgage, and I don’t care any- 
thing about it now; D. E. Smith will pay me’”—to which he made answer as 
follows: “I said something to that effect, yes, sir; but he insured me just the 
same. 

The assignment recites a consideration of one dollar only; and that, so far 
as his evidence is concerned, is all that Doctor Garrison was to get for the 
assignment. He does not state that it was a loan to be repaid. Of course if the 
policy was valid, Doctor Garrison could dispose of his claim against defendant 
as he pleased. He could give all of it, or any part of it, to plaintiff Smith if he 
so chose, and defendant would have no legal right to complain. But such a gen- 
erous division of the insurance between the insured and the mortgagee can 
hardly be reconciled, except upon the basis that the insured was expected to 
share in the insurance in the event the property was destroyed by fire. It seems 
to us that because of this situation, and all the other circumstances surrounding 
the taking out of the policy, the evidence should have been admitted. 

Since the case must be reversed on the grounds above stated, and a new 
trial granted, we do not deem it necessary to pass on the other assignments of 
error. 

Cause reversed, and new trial ordered. 

McAlister, C. J., and Lockwood, J., concur. 


AMERICAN INS. CO., OF NEWARK, N. J., v. BRANNAN et al. No. 50. 
Supreme Court of Arkansas. Dec. 14, 1931. 
Rehearing Denied Jan. 11, 1932. 
4 Southwestern Reporter (2d) 346. 
3. INSURANCE. 

Receiving evidence on waiver of proof of loss under fire policy without amend- 
ment to insured’s pleading, making issue on whether proof of loss was made on 
certain date, held error. 

Introduction of this evidence was error, since it was in fact trying 
wholly different lawsuit, in that this was new evidence which could not 
have been anticipated by insurer under the pleadings. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Circuit Court, Faulkner County; W. J. Waggoner, Judge. 
Action by T. J. Brannan and another against the American Insurance Com- 

pany of Newark, N. J. From a judgment for plaintiffs, defendant appeals. 
Reversed and remanded for a new trial. 
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Verne McMillen, of Little Rock, for appellant. 

George W. Clark, of Conway, for appellees. 

MEHArFrY, J. 

The appellant issued its policy of insurance to appellees insuring against loss 
in the sum of $2,500. The policy was dated August 26, 1929. On December 8 
1930, the property insured was destroyed by fire. Notice of the loss was imme. 
diately given, and the company advised that its adjuster would make an investiga- 
tion in the near future, and, in order that the adjuster might not be delayed, the 
appellant requested that the insured get some reliable contractor to make an esti- 
mate to repair or replace said building. The adjuster did not make the investiga- 
tion until 54 days after the property was destroyed. 

There was some controversy as to whether there was a total loss and as to 
what the cost of replacing the building would be. 

There was quite a good deal of correspondence between the appellant and the 
insured and his attorney, and on the 3d of March appellees filed with the company 
proof of loss. On April 3, 1931, appellees filed suit in the Faulkner circuit court 
alleging the contract of insurance, the destruction of the property, and the refusal 
of the appellant to pay. 

It was alleged in the complaint that proof of loss was furnished the company, 
and that it acknowledged the same on December 16, 1930. This allegation was de- 
nied by the defendant. 

The amount named in the policy, $2,500, less premium note of appellees, was 
paid, and there is therefore nothing claimed in the suit now except damages and 
attorney’s fees. ; 

There was nothing said in the complaint about a waiver of proof of loss, but 
the issue made by the pleadings was whether or not proof of loss was made on 
December 16th. 

A jury was waived, and there was a trial before the circuit judge sitting as a 
jury. At the trial the appellees did not introduce any evidence that proof of loss 
was made on December 16th, as alleged in the complaint, but introduced evidence 
to prove that the appellant had waived proof of loss. 

The appellee Brannan and his nephew testified in substance that they came to 
Little Rock to the office of Bennett, the adjuster, and that he refused to pay the 
amount of the policy, and denied liability for the loss, but offered to pay a sum 
somewhat less than the amount named in the policy; that at that time there was a 
waiver of proof of loss. 

The appellant objected to this testimony on the ground that it changed the 
issues and he was not prepared to meet this proof, that appellant had not been in- 
formed and did not know that appellees claimed that there had been a waiver, but 
was prepared to try the issues made by the pleadings; that is, as to whether proof 
of loss had been made on December 16th. 

Appellant’s request for postponement to enable it to get its witnesses was de- 
nied, and the case proceeded to trial over the objections of the appellant. 

The court found that the appellee Brannan complied with the request of the 
adjuster, and completed the estimate and called on the adjuster, Bennett, and that 
said adjuster made an offer of settlement, deducting more than 10 per cent. of the 
amount due under the policy, which the insured declined to accept, and that the 
adjuster refused to pay more. 

The court further found that the entering into negotiations for settlement, of- 
fering a less sum than was due, and a refusal to pay the face of the policy, con- 


stituted a denial of liability and likewise a waiver of defendant to require proof 
of loss. 


The court gave judgment for appellees in the sum of $2,361.64, with interest 
and judgment canceling the premium notes amounting to $138.36; found also in 
favor of appellees a penalty of 12 per cent. and $200 attorney’s fees; and ad- 
judged the cost against appellant. 

Motion for a new trial was filed, overruled and the case is here on appeal. 


There is no controversy about the amount of insurance, but the appellant in- 
sists that it should not be required to pay 12 per cent. damages and attorneys 
fees. 


Appellee’s witnesses testified to facts which, if true, constituted a waiver of 
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proof of loss as well as denial of liability. The testimony of Bennett, the ad- 
juster, is in conflict with this evidence. ‘ 

[1, 2] When a case is submitted to the trial judge, his finding of facts is as 
conclusive as the finding of a jury. If there is any substantial evidence to support 
the finding of the trial judge, it is conclusive here. 

This court has said, in speaking of the finding of the circuit court sitting 
without a jury: “On this question of fact, the circuit court sustained the finding 
of the county court, and under settled rules of this court, where circuit courts 
are required by law to pass upon questions of fact, the findings are as conclusive 
on appeal as the verdicts of juries.” Little River County v. Buron, 165 Ark. 535, 
265 S. W. 61; Mo. Pac. R. Co. v. Sloan, 176 Ark. 179, 2 S.W.(2d) 15; Johnson v. 
Spangler, 176 Ark. 328, 2 S.W.(2d) 1089, 59 A. L. R. 899; Plunkett-Jarrell Gro- 
cer Co. v. Huie, 175 Ark. 1148, 2 S.W.(2d) 1. 

The finding of facts by the trial judge is conclusive here. The appellant, how- 
ever, insists that there was an entire change of issues, and that while the issue, 
as made by the pleadings, was whether proof of loss had been made on December 
16th, the issue that it was required to try was a totally different issue; that is, it 
was required to try the question of whether there had been a denial of liability 
and waiver of proof of loss. 

Appellant alleged that it was not prepared to try this issue, and, since no 
such issue was made by the pleadings, it could not be expected that the appellant 
could try this issue without some time to get ready. 

[3] The appellees were permitted, without amending their pleadings, to intro- 
duce evidence on an issue not made by the pleadings. It was, in fact, a wholly 
different lawsuit. This, we think, was error. 

This court has said: “The court refused to confine the plaintiff in the intro- 
duction of evidence to the issues joined by the pleadings, by admitting the evidence 
objected to, and to confine itself to the issues by an instruction based in part 
upon such evidence, but tried the case, in part, outside the same, and in so doing 
failed to confine itself to the rules adopted to maintain orderly procedure and to 
protect parties. Upon the objection to evidence the plaintiff could have so amend- 
ed its complaint as to have made it admissible, upon such terms as would have 
been just, but without such amendment the court should have rejected the testi- 
mony * * * and instructed the jury accordingly.” Bryant Lumber Co. v. Clifton, 
8 Ark. 322, 108 S. W. 216, 217. 

The court, in holding that certain evidence was not objectionable, on the 
ground of surprise said: “The new issue in fact only related to the number of 
logs which had been cut and stacked at Worden’s spur, and no new or additional 
ag was necessary.” Brown & Hackney vy. Loveless, 152 Ark. 540, 239 S. 

In the instant case there was new evidence, and evidence we think which 
could not have been anticipated by the appellant, because the issues tried were to- 
- different from the issues made by the pleading, and the variance was mater- 
ial. 

This court quoted with approval the following from Pomeroy: “If the diver- 
gence is total—that is, if it extends to such an important fact or group of facts 
that the cause of action or defense, as proved, would be another than that set up 
in the pleadings,—there is plainly no room for amendment.” Railway Co. v. State, 
99 Ark. 165, 26 S. W. 824, 826; Shattuck v. Byford, 62 Ark. 431, 35 S. W. 1107. 

This court said in another case where it was insisted that the judgment must 
be reversed because there were elements of damages not claimd in the complaint: 
“This would follow if they had objected to the introduction of evidence as to the 
added elements of damages and saved their exceptions thereto.” Young v. Ste- 
venson, 75 Ark. 181, 86 S. W. 1000. 

_ Our conclusion is that the court erred in permitting appellees to introduce the 
evidence of waiver and denial of liability without giving appellant an opportunity 
to prepare to try this new issue. 

For the error indicated, the judgment is reversed, and the cause remanded 
for new trial. 
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WALKER yv. MECHANICS’ INS. CO. OF PHILADELPHIA. Civ. 7024. 
District Court of Appeal, Second District, Division 2, California. Dec. 16, 1931. 


6 Pacific Reporter (2d) 355. 
1. INSURANCE. 


In suit on fire policy for loss of house and additions, finding that subordinate 
structures communicated with house occupied as dwelling within policy held not 
supported by pleading or evidence, absent showing that house was occupied 

(For other cases, see Insurance, Dec. Dig. § 670.) 

2. INSURANCE. 


Obvious departures from policy’s terms cannot be disregarded, notwithstanding 
rule requiring liberal construction to favor insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Los Angeles County; Walter J. Desmond, Judge. 
Action by Grace Walker against the Mechanics’ Insurance Company of Phila- 
delphia. From an adverse judgment, the defendant appeals. 

Reversed, with directions. 

Hindman & Davis, of Los Angeles, for appellant. 

Walter L. Case, of Los Angeles, for respondent. 

Cralic, J. 

An action was commenced upon a policy of fire insurance on a composition 
roof four-room frame building and its additions, if any, communicating and in 
contact therewith, while occupied only for dwelling purposes, light lunches, and 
soft drinks, and permanent fixtures. Following a trial by the court without a 
jury, judgment was rendered in favor of the plaintiff, from which judgment the 
defendant has appealed. 

The respondent alleged in her complaint: That she was the owner of certain 
real property; that the defendant for an agreed consideration issued its policy 
“which is hereto annexed marked exhibit ‘A’, and by this reference made a part 
hereof, insuring the buildings on said property”; and that “that certain four-room 
dwelling and its additions as described in said policy of insurance were totally 
destroyed by fire”; that she furnished proofs of loss; and that the whole amount 
specified in said policy was due. The defendant denied the loss, admitted the 
furnishing of proofs of loss, and also denied compliance by. the insured with the 
terms of the contract, and its liability thereunder. 


The principal ground of appeal consists of an asserted insufficiency of the 
allegations of the complaint and of the evidence to justify a judgment in favor 
of the plaintiff. In amplification of this contention, it is claimed that the respon- 
dent did not plead that the premises were occupied solely for residence purposes, 
and that the evidence and findings of fact failed to specify any amount of loss, 
or that the contract embraced the property destroyed. It does appear that “the 
composition roof 4-room frame building and its additions * * * communicating 
and in contact therewith while occupied only for dwelling house purposes, light 
lunches and soft drinks,” were insured in the sum of $1,000 against damage or 
loss by fire, and that the policy was made a part of the complaint. Respondent 
testified that there was a loss, and that she furnished proofs of loss, which proofs 
were admitted by the answer. She further testified that her dwelling house, 
garage, lunch stand, and oil station were located on the premises described as a 
four-room composition roof building, and “was all one big building,” though each 
was leased and was separate and distinct from the others. 


[1] Resolving all intendments in favor of the findings and judgment, we must 
presume that the trial court found that each of the subordinate structures con- 
sisted of additions in contact and communicating with the house while occupied 
But there is neither allegation nor evidence tending to support such a finding, 
since it does not appear that the house was occupied, and said policy expressly 
became inoperative “while there be kept, used or allowed on the described prem- 
ises * * * exceeding one quart each of benzine, gasoline, naptha or ether.” The 
respondent admitted from the stand that a portion of the premises was “being 
occupied as a lunch stand and oil station at the time of the fire.” We think it not 
an abuse of judicial cognizance to assume that an “oil station,” maintained for 
the storage and sale of gasoline, is a use of premises intended to be excepted by 
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the above clause of the policy in question, covering a dwelling and _ specified 
incidents. ‘ 
" [2] We are not unmindful of the rule requiring liberal construction in favor 
of the insured, asserted by the respondent, but obvious departures from such con- 
tracts may not be lightly disregarded, nor their clear prohibitions sanctioned, by 
judicial construction in favor of one who violates their expressed and unam- 
biguous provisions. ea 

[3] The complaint nowhere alleged, nor did the plaintiff attempt to show by 
evidence, that the house was occupied as a dwelling house at the time of the 
fire. “That such allegations were essential to the statement of a cause of action 
is very clear, and is practically admitted by plaintiff, who relies entirely upon the 
contention that, it not appearing that the point was specially made in the lower 
court, any defect in this respect was cured by the answer thereto. * * * Such 
a defect is not cured by verdict and judgment, even in the absence of any ob- 
jection by demurrer or answer in the lower court, and objection made on account 
thereof may be made at any time. Code Civ. Proc. § 434.” Arnold v. American 
Insurance Co., 148 Cal. 660, 84 P. 182, 183, 25 L. R. A. (N. S.) 6. 

The judgment is reversed, with directions that the respondent be granted 
leave to amend her complaint if she be so advised. 

We concur: Works, P. J.; Ira F. Thompson, J. 


MIRACLE v. NEW YORK UNDERWRITERS’ INS. CO. 
SAME v. QUEEN INS. CO. 
Court of Appeals of Kentucky. Dec. 9, 1931. 
44 Southwestern Reporter (2d) 280. 


1. INSURANCE. ; 
Other insurance held permissible where fire policy contains on first page 


“other insurance permitted” and on second page provision that policy should be 
barred if other insurance was procured. 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE. 

In case of uncertainty, fire policies will be construed most strongly against 
insurers. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where agent, taking application, was informed of other fire insurance on 
property, issuance of policy was waiver of provision against other insurance. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

4. INSURANCE. 

_ Where no inquiries as to liens on property insured against fire were made by 
insurers and no misrepresentations were made by insured, existence of liens will 
not defeat claim for loss on policies prohibiting liens. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

5. INSURANCE. , ‘ 

Failure to furnish proof of loss was waived where, after notification of fire 
loss, insurers sent adjuster, who made appraisal and agreed upon amount of loss 
and insurers later denied all liability and refused to pay. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Appeals from Circuit Court, Knox County. ; 

Separate actions by G. W. Miracle against New York Underwriters’ Insur- 


ance Company and against the Queen Insurance Company. From judgments for 
defendants, plaintiff appeals. 


Reversed and remanded. 
Tuggle & Tuggle, of Barbourville, for appellant. 


: H. H. Huffaker, of Louisville, and H. H. Owens, of Barbourville, for ap- 
pellees. 


CrEAL, C. 


On March 3, 1926, the New York Underwriters’ Insurance Company issued 
to G. W. Miracle an insurance policy for $500 on a residence which he was 





764 The Insurance Law Journal, Vol. 78 [Apr., 1932 


erecting in the city of Barbourville and which was nearing completion. On March 
30, 1926, the Queen Insurance Company of America issued him a policy for 
$1,000 additional insurance on the building. Thereafter Miracle applied to the 
New Hampshire Fire Insurance Company for a policy of $2,000 covering the 
same structure, but the residence was destroyed by fire on May 23, 1926, and 
before this policy had been delivered to him. 

Mr. Miracle did not make out proof of loss on forms furnished by the com- 
panies, but it is shown that they were notified of the loss by him or through their 
local agents. In response to the notice, they sent an adjuster to make investigation 
and adjustment. An agreement was reached between the adjuster and insured 
fixing the damage at about $2,100 after making deduction for brick that might be 
salvaged from the ruins. 

On August 6, 1926, Miracle instituted separate actions in the Knox circuit 
court against the three companies, seeking a recovery on the policies which had 
been delivered and also upon the one for which he applied but which had not 
been delivered. The action against the New Hampshire Fire Insurance Company 
was dismissed without prejudice. The other companies defended on the ground 
that the insured did not furnish them proof of loss in conformity with the 
provisions of the policies; that in violation of the provisions of the policies he 
had secured additional insurance on the building; that at the time the policies 
were issued there was a purchase-money lien on the lot and house of the insured 
of which the insurer had no knowledge; that later the property was further 
incumbered by a $2,000 mortgage; and that by reason of each and all of the 
enumerated violations of the provisions of the policies, they became null and void. 

The cases were heard together, and at the close of plaintiff’s evidence, the 
court sustained the motion of each of the defendants for a peremptory instruction. 
Plaintiff is here on appeal from judgment based on directed verdicts for the 
companies. The appeals have been heard together on the same record and will 
be disposed of in one opinion. 


From an opinion appearing in the record we find that the motions for 
peremptory instructions were sustained on the theory that in each instance the 
insured had taken out additional insurance contrary to the express provisions of 
the policies. The policies forming the basis of these actions are identical in form, 
and on the face and first page thereof, forming an independent and complete 
sentence, are the words, “Other insurance permitted.” On the second page and 
under the heading, “Stipulations, Conditions and Permits Forming Part of This 
Policy,” and among other conditions is the following: “This entire policy, unless 
otherwise provided by agreement indorsed hereon or added hereto, shall be void if 
the insured now has or shall hereafter make or procure any other contract ot 
insurance, whether valid or not, on the property covered in whole or in part by 
this policy: * * * ” 

[1] The construction placed upon the quoted provision and condition of the 
contracts virtually deletes the words, “Other Insurance Permitted,” from the 
policies. We cannot agree or give our assent to such construction. If the pro- 
vision on the face of the policy is subject to and controlled by the provision on 
the second page, then the draftsman of these contracts did a vain and senseless 
thing when the provision permitting other insurance was inserted, since the same 
ends would have been attained by omitting this provision and leaving the condition 
standing alone in the policy. It does not stand to reason that the companies 
would grant a permit on the first page only to nullify and render it meaningless 
by a proviso on the following page. Either other insurance is permitted without 
qualification or condition, or these contracts are couched in such conflicting and 
uncertain terms as to mislead and entrap the unwary and unsuspecting. It 1s 
beyond the limit of correct thinking to conclude that the companies would 
purposely frame their contracts in such a way as to mislead the insured. Condi- 
tions similar to or of the same import as that found on the second page have 
been universally recognized as being valid, and in many jurisdictions a breach 
of such conditions has been held to render a policy contract ipso facto void, while 
in many other jurisdictions it has been held that such breach renders the contract 
voidable only. Cooley on Insurance, vol. 3, p. 2852. Giving either construction to 
the condition is to hold it valid and to make a breach thereof a good defense 
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to an action on the policy. In giving effect to and holding such condition to be 
valid, the courts have generally recognized it to be in harmony with a sound 
public policy against such overinsurance as might create a temptation to incen- 
diarism or to render the insured careless and indifferent to fire hazards. 

[2] In framing these contracts, the companies must have known and under- 
stood that the condition inserted therein was valid and had been upheld by the 
courts, and if it had been the intention that the insured should not make or enter 
into contracts for other insurance without permission evidenced by subsequent 
endorsement added thereto, it was unnecessary to add the provision of the first 
page of the policy. Manifestly the words, “Other Insurance Permitted,” should 
be given the only meaning of which they are susceptible and that without 
regard to the condition found on the second page. However, if any doubt 
remained as to the soundness of our conclusions, then in view of the uncertainty 
and ambiguity of the language employed in the contracts, it would be our duty 
to follow a long-standing and well-established rule of construing the policies in 
favor of the insured and against the insurers who prepared them. Connecticut 
Fire Ins. Co. v. Roberts, 226 Ky. 534, 11 S.W.(2d) 148; General Accident, Fire 
& Life Assur. Corp. v. Louisville Home Tel. Co., 175 Ky. 96, 193 S. W. 1031, 
L. R. A. 1917D, 952; A&tna Ins. Co. v. Jackson, 55 Ky. (16 B. Mon.) 242; 
Phoenix Ins. Co. v. Spiers, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254. 

Cases cited by counsel for appellees as supporting their theory that contracts 
may be avoided by reason of additional insurance taken without notice to the 
insurers are not in point here, as it appears that the court in those cases had under 
consideration a stipulation or condition against other insurance without any 
reference to a preceding provision permitting other insurance. 

[3] Even if we had adopted the lower court’s construction of these contracts 
it would not necessarily follow that the $1,000 policy issued by the Queen Insur- 
ance Company would be either void or voidable, as the uncontradicted evidence 
discloses that the agent who took the application of the insured was informed 
and knew of the $500 policy previously issued to him. The knowledge of the 
agent who takes an application and delivers the policy is imputed to the company, 
and a provision against additional insurance without the consent of the company 
is waived if the agent had knowledge of the existing insurance at the time. 
Brumfield v. Union Insurance Co., 87 Ky. i22, 7 S. W. 893, 10 Ky. Law Rep. 13; 
National Union Fire Insurance Co. y. Forkner, 219 Ky. 119, 292 S. W. 765; 
South v. Philadelphia Fire & Marine Insurance Co., 217 Ky. 612, 290 S. W. 493. 

[4] While there is evidence that there was a $400 purchase-money lien on 
the lot on which this building was erected, it is not made to appear that insured 
purposely or otherwise concealed this fact. On the other hand, the evidence 
discloses that he was not asked anything about incumbrances on the lot. The 
companies cannot rely on this lien to defeat the policies when no inquiries were 
made about liens and no misrepresentations or fraud was practiced by appellant. 
Germania Fire Insurance Co. v. Nickell et al., 178 Ky. 1, 198 S. W. 534, and 
cases cited therein. 


It was affirmatively alleged in the answers in these cases that insured had, 
subsequent to the delivery of the policies, further encumbered the property with 
a $2,000 mortgage executed and delivered to the Louisville Title Company. This 
allegation was not sustained by proof, but, on the contrary, it is shown that the 
mortgage in question was upon other property owned by insured. 


[5] The insistence that appellant could not maintain his actions until he 
furnished proof of loss to the companies in accordance with provisions of the 
policy is without merit. The evidence discloses that they were notified of the 
loss and sent an adjuster who made an appraisal and agreed with appellant upon 
the amount of loss he had sustained. This, coupled with their subsequent denial 
of all liability under the policies, and their refusal to pay the loss, waived that 
Provision, and upon such refusal, appellant’s right of action accrued. Home 
Insurance Co. v. Roll, 187 Ky. 31, 218 S. W. 471; Continental Casualty Co. v. 
i 150 Ky. 477, 150 S. W. 507; Phoenix Ins. Co. v. Flowers (Ky.) 124 
. W. 403. 

In disposing of the questions presented by the record we have given no 
consideration to the matter of the $2,000 additional insurance for which appellant 
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applied to the New Hampshire Fire Insurance Company, as there is no evidence 
that a contract for such insurance was ever completed. 

Judgment reversed in each case, and causes remanded for new trial in con- 
formity with this opinion. 


GIGLIONE v. NORWICH UNION FIRE INS. SOC., Limited. No. 31221. 
Supreme Court of Louisiana. Nov. 3, 1931. 
Rehearing Denied Jan. 4, 1932. 
138 Southern Reporter 843. 
INSURANCE. 

Finding that plaintiff set fire to insured premises and that mortgagee canceled 
ns payable clause held authorized by evidence, precluding recovery under fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[2, 4].) 


Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Action by Anthony or Tony Giglione against the Norwich Union Fire In- 
surance Society, Limited. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Loys Charbonnet and Walter W. Wright, both of New Orleans, for appellant. 

St. Clair Adams, of New Orleans, for appellee. 

Rocers, J. 


The suit is on a fire insurance policy for the total destruction by fire of the 
premises No. 3440 Henry street, in the city of New Orleans, The amount sued for 
is $14,000, the face of the policy, including a claim on an alleged loss payable 
clause covering a mortgage indebtedness of $4,000. 

The defense is that plaintiff violated the terms of the policy by failing to 
furnish proof of loss, and that plaintiff either set fire to the building or caused 
others to do so. Defendant admitted, in its answer, the issuance of the loss 
payable clause, but alleged that it had been satisfied and canceled prior to the fire. 

The trial judge rejected plaintiff’s demand, finding as facts that plaintiff and 
his son set fire to the premises and that the loss payable clause had been canceled 
by the mortgagee. From this judgment plaintiff appeals. 

The case involves only issues of fact, and we do not find anything in the re- 
cord to warrant us in disturbing the judgment of the trial judge. 

The testimony conclusively shows that the fire was of incendiary origin. This 
is admitted by plaintiff, who contends, however, that inasmuch as neither he nor 
any member of his family was home at the time, he is not called upon to explain 
the fire, the burden being on the defendant to prove that plaintiff set the building 
afire or caused others to do so, which burden defendant has failed to sustain. 


The fire occurred on Monday morning, March 29, 1926, at about 1:45 o'clock. 
At about 9:15 o’clock on Sunday night, March 28, 1926, an unknown woman tele- 
phoned the Tenth Precinct Police Station and informed the clerk in charge that 
a fire would probably take place at No. 3440 Henry street some time during that 
night. The police clerk immediately conveyed the message on to the fire marshal, 
who ordered that two policemen be sent to guard the premises. This was done, 
but the officers returned, being unable to locate the house, which was in a sparsely 
settled section of the city. The fire marshal, on being informed of the fact, ar- 
ranged to send Deputy Fire Marshal Dalton, now dead, and Patrolman John G. 
Fleming to investigate the matter. 


When these officers got within about half a block of the house, they saw a 
man run from out of the grass carrying a ball of fire, which he threw into the 
house through the front entrance. Running in the direction of the house, the 
officers also saw another man throw a ball of fire into it. The premises imme- 
diately became a mass of flames. ‘The officers pursued the men, firing several in- 
effectual shots at them. One of the men was large and the other small; the 
iarge man was wearing a cap and an army overcoat and was afflicted with a limp. 
Dalton then telephoned the fire department, while Fleming examined the neighbor- 
hood. The alarm was promptly responded to by Engine Company No. 3, located 
about fifteen blocks from the scene of the fire, the members of the company being 
on the alert, because of a mysterious telephone message received at the engine 
house about 9:15 o’clock that night that a fire was about to occur. 
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About the time the fire engine arrived on the scene, plaintiff and his son ap- 
peared, and were immediately recognized and identified by the officers as the two 
men who threw the balls of fire into the building. Plaintiff, who is a large man, 
was wearing a cap and army overcoat and limped. His son is a smaller man. 
Both men were arrested on the spot. 

Plaintiff set up an alibi in contradiction of the testimony offered on behalf of 
defendant, plaintiff claiming that neither he nor his son could have fired the house, 
because they were at the home and place of business of Tony Lorio, plaintiff’s 
cousin, from 5 o’clock p. m. to 2 o’clock a. m. on the night of the fire. Tony Lorio 
operated a negro grocery and negro gambling club at No. 1800 North Johnson 
street, a distance of about twenty-five blocks from the premises No. 3440 Henry 
street. 

Plaintiff testified that Tony Lorio left that Sunday morning to attend to some 
business at Bogalusa and had requested him to stay at his house with his family 
while he was away. Plaintiff had sent his wife and two daughters to Tangipahoa 
parish, ostensibly to pick strawberries, nine or ten days before. 

Plaintiff's story is that on Sunday, March 28, 1926, he delivered ice in the 
morning, returning home at noon. That he remained home until 2 o’clock, when 
he left with his son, the latter to play pool on Spain street, and plaintiff to visit 
his brother-in-law, and then to report with his son at Lorio’s place at 5 o’clock 
in the evening. Plaintiff testified that he left Lorio’s place at 2 o’clock the next 
morning. The wife and daughter of Lorio and two negroes testified to the same 
effect. Plaintiff’s son did not testify at the trial, being confined at the time in an 
insane asylum. Plaintiff does not refer to any incident that would enable him to 
fix the time of his departure from Lorio’s other than that he left there after 12 
o'clock. Mrs. Lorie, however, testified on the trial of the case that she knew 
it was 2 o’clock because she looked at a clock. But in her examination before the 
fire marshal some five years before she testified that she knew the correct time 
because as her son closed the door he looked at his watch to see what time it was, 
and that she also saw the bread man come in. The daughter of Mrs. Lorio tes- 
tified that she also consulted a clock and for that reason knew it was 2 o’clock 
when plaintiff and his son took their departure. The two negro witnesses called 
by defendant were Philip Le Doux and Roger Meare. The former was a gam- 
bler and the latter was the manager of Lorio’s club. Both witnesses had police 
records. Le Doux testified that he left the club at 1:30-o’clock and plaintiff re- 
mained. He said he remembered the exact time, although five years had elapsed, 
because a friend of his going in the same direction looked at his watch and ex- 
claimed, “It is 1:30, let’s go.” Meare, the manager, testified as to the watch in- 
cident referred to by Le Doux, and stated that he left the club at 20 minutes of 2 
and plaintiff remained. 

The trial judge, who saw and heard the witnesses, did not believe their story. 
Nor do we. The remarkable unanimity with which by consulting watches and 
clocks they fixed the exact time of the departure of plaintiff and his son from 
Lorio’s establishment is almost enough to discredit their testimony. And cer- 
tainly their testimony cannot be accepted as true by the court as against the 
testimony of credible witnesses that plaintiff and his son were actually present at 
the scene of the fire at and before 2 o’clock in the morning. 

_The record negatives the existence of a motive in any person other than 
plaintiff to burn his house. Plaintiff had no enemies, and he is the only person 
who could profit as a result of the fire. The property was purchased for $11,000 
by plaintiff a little more than a year prior thereto. The insurance on the building 
was $14,000, or $3,000 more than the cost of the land and the building together. 
The record discloses that there was very little furniture in the house, although 
plaintiff carried insurance of $2,200 on his household effects. 

__No one had access to the house but plaintiff and his family. And plaintiff’s 
wife and daughters had a short time before been sent to Tangipahoa parish, 
plaintiff and his son being the only occupants of the house at the time of the 
fire, _A truck used by plaintiff for the delivery of ice had been removed from the 
Premises a few months before the fire; and a horse or mule apparently stabled in 
the back shed and also recently been removed. 

The testimony showed the presence of gasoline in the building. And its in- 
terior was evidently well saturated with gasoline or other inflammable material 





768 The Insurance Law Journal, Vol. 78 [Apr., 1932 


and the house well filled with such material, because it was completely destroyed 
in a very short space of time. Notwithstanding the prompt sounding of the 
alarm and the unusual speed exhibited by the fire department in responding there- 
to, the entire house was ablaze when the firemen arrived on the scene. Their un- 
animous testimony is that it was an exceedingly fast fire; some of the witnesses 
testifying that it was the quickest fire within the range of their experience. And 
this was so in spite of the fact that it was raining at the time and had been raining 
all that day and every day for a week previous and the exterior of the house, which 
was constructed of wood, must have been well soaked with water. 

The loss payable clause originally attached to the policy was issued in favor 
of Louis Pisciotta, plaintiff’s vendor. The clause shows by an indorsement on its 
face that the mortgage had been satisfied and the clause canceled by Pisciotta. 
The mortgage for $4,000 referred to in plaintiff’s petition was executed subse- 
quently, and at no time was the defendant requested to issue a new loss payable 
clause in favor of the holder of this mortgage. 

For the reasons assigned, the judgment appealed from is affirmed. 


CYPRINSKI v. PHOENIX INS. CO. 
Supreme Judicial Court of Massachusetts. Hampshire. Jan. 8, 1932. 
179 Northeastern Reporter 236. 
INSURANCE. 


Nonwaiver agreement in form of contract respecting investigation of amount 
of loss under fire policy held not “request for sworn statement” within statute, 
preventing insured’s recovery on policy because of three-month delay in sending 
statement (G. L. c. 175, § 102.) 

The title of the nonwaiver agreement contained no reference to re- 
quest in writing for sworn statement which must, under G. L. c. 175, § 
102, be given by insurer desiring sworn statement, where insured has 
forthwith notified insurance company in writing of fire, and the agree- 
ment contained fourteen lines in form of contract relating to investi- 
gation or ascertainment of amount of value and loss or damage by fire, 
and the demand for sworn statement was contained in scarcely more 
than a single line at end. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Exceptions from Superior Court, Hampshire County; W. A. Burns, Judge. 

Action by Isabel Cyprinski against the Phoenix Insurance Company. De- 
fendant’s motion for a directed verdict was granted, and plaintiff brings excep- 
tions. 

Judgment for plaintiff. 

D. H. Keedy, of Springfield, and J. T. Stores, of Ware, for plaintiff. 

H. P. Small, of Springfield, for defendant. 

Crossy, J. 

This is an action brought to recover on a policy of fire insurance in the 
Massachusetts standard form. The policy was dated January 17, 1929, for a 
term of three years, and covered the plaintiff’s household furniture and personal 
property, in the sum of $3,000, in a dwelling house in Ware. On July 3, 1929, a 
fire occurred upon the premises where the property was located. On the day of 
the fire the plaintiff saw one Davis, an insurance agent from whom she had 
obtained the policy, and notified him of the fire. He assured her that he would 
report it for her to the defendant, and on the same day he sent a written notice 
of loss which was received by the defendant on the following day. On July 
9, 1929, one McCoy, an insurance adjuster who represented the defendant, signed, 
and on the defendant’s behalf delivered to the plaintiff, a written instrument 
entitled “Non-Waiver Agreement.” It contained the following statement: 
“Sworn statement as required under policy conditions is hereby demanded. 
his agreement was not signed by the plaintiff to be delivered to the defendant 
until December 5, 1929, but on October 14, 1929, the defendant received the re- 
quested sworn statement. On December 9, 1929, the plaintiff and the defendant 
entered into a written agreement entitled “Adjuster’s Agreement” by which it 
was mutually agreed that the plaintiff’s loss and damage amounted to $1,298.02. 

At the close of the evidence the defendant filed a motion that the jury be 
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instructed to return a verdict in its favor on the grounds that (1) “Upon all the 
evidence the plaintiff is not entitled to recover,” and (2) “Upon all the evidence 
and the law the plaintiff is not entitled to recover.” The motion was granted 
and the plaintiff excepted. 


The standard form of fire insurance policy as prescribed by G. L. c. 175, § 99 
provides, in part, as follows: “In case of any loss or damage under this policy, 
a statement in writing, signed and sworn to by the insured, shall be forthwith 
rendered to the company. * * * ” It is the contention of the defendant that the 
verdict was rightly directed in its favor on the ground that the sworn statement 
was not sent “forthwith.” If nothing else appeared, it is plain that a delay of more 
than three months in submitting to the defendant such sworn statement would 
be fatal to the plaintiff’s case. Parker-v. Middlesex Mutual Assurance Co., 179 
Mass. 528, 61 N. E. 215; Cook v. North British & Mercantile Ins. Co., 181 Mass. 
101, 62 N. E. 1049. Bennett v. A2tna Ins. Co., 201 Mass. 554, 88 N. E. 335, 131 
Am. St. Rep. 414. It is provided, however, by G. L. c. 175 § 102, that “in case of 
loss under any fire insurance policy in the standard form prescribed by section 
ninety-nine, the company shall not, in defense of any action, avail itself of the 
omission on the part of the insured to furnish forthwith to the company the 
sworn written statement required by said standard form, provided the insured 
has, after such loss, forthwith in writing notified the company, at its home office 
or at the office of the agency issuing the policy, of the fire, and the location there- 
of, and provided further that the insured, if the company, after receiving notice 
in writing as aforesaid, requests him in writing so to do, furnishes the company 
with said sworn statement. If, after receiving written notice as aforesaid from 
the insured, the company does not forthwith request of the insured said sworn 
statement, the periods of time within which the company shall, as provided in 
the policy, pay the amount for which it is liable, or replace the property, or 
notify the insured of its intention to rebuild or repair the premises, shall be 
computed from the time when the company received said written notice.” 

The nonwaiver agreement, properly construed, cannot be considered as a 
request in writing to the plaintiff under G. L. c. 175, § 102, for the sworn state- 
ment described in G. L. c. 175, § 99. Its title contains no reference to a request 
in writing for a sworn statement. In form it is in the terms of a contract and not 
of a request. The testimonium clause shows that it was intended to be signed 
by both parties, while a request should be signed only by the insurer. Apart 
irom the testimonium clause, it consists of sixteen lines, fourteen of which are 
in the form of a contract relating to the investigation or ascertainment of the 
amount of value and loss or damage by fire. The demand for a sworn statement 
is contained in scarcely more than a single line, and is at the end, and so ob- 
scurely put as would hardly attract the attention of any but the most skillful 
and careful reader. To resort to such an obscure and misleading method of 
making a request of the insured in a document which by its terms purports to 
he an agreement between the parties ought not to be regarded as a request made 
under the statute (G. L. c. 175 § 102). When important rights of people of all 
grades of intelligence are involved, whatever creates an obligation upon one who 
has suffered from fire to make out a detailed list of property damaged or de- 
stroyed, and to make oath to its truth, and to send it to the insurer, ought 
not to be founded upon a request framed as here; embodied in that form its 
title appears to be merely an agreement between the parties. 

We are of opinion that the nonwaiver agreement was not a request for a 
sworn statement by the plaintiff within the meaning of the statute. A verdict 
could not properly have been directed for the defendant; accordingly the plain- 
tiff’s exceptions must be sustained. It is recited in the exceptions that, if this 
court shall be of opinion that a verdict should not have been directed and the 
plaintiff's exceptions are sustained, judgment shall be entered for the plaintiff 
for $1,298.03, with interest, and it is so ordered. 
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SCHOOL DIST. NO. 7, KEELER TP., v. FARMERS’ MUT. FIRE INS. Co. 
OF DOWAGIAC, MICH. No. 77. 
Supreme Court of Michigan. Jan. 4, 1932. 
239 Northwestern Reporter 866. 
1. INSURANCE. 


Jury’s finding that insurer gave insured notice of assessment on fire policy 
held supported. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE. ; ; 

If language in fire policy calls for construction, it should be constructed in 
insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

If fire policy contains no provision for forfeiture for insured’s failure to pay 
assessments, failure to pay same on day named in policy will not constitute 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

5. INSURANCE. 

Clause of fire policy stating assessment shall be paid within stipulated time 
or policy will be forfeited is valid, and operates to work forfeiture. 

(For other cases, see Insurance, Dec. Dig. §§ 310[2], 349[1].) 

6. INSURANCE. 

Insured’s failure to pay assessment within time worked forfeiture of policy, 
barring insured from recovery (Pub. Acts 1929, No. 154, p. 399, § 13). 

A by-law of insurance company, which was part of insurance contract, 
provided that each member shall take notice that his assessment is due 
the first day of November in each and every year, and that, unless such 
assessment is paid on or before December 31 thereafter, such failure bars 
him from any privileges in this company after January 1 following. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Error to Circuit Court, Van Buren County; Glenn E. Warner, Judge. 

Action by School District No. 7, Keeler Township, against the Farmers’ 
Mutual Fire Insurance Company of Dowagiac, Mich. To review a judgment for 
defendant, plaintiff brings error. 

Affirmed. 

Argued before the Entire Bench. 

Earl L. Burhans and David Anderson, both of Paw Paw, for appellant. 

Hendryx & Mosier, of Dowagiac, for appellee. 

Cragk, ‘C.J. 

Plaintiff’s schoolhouse and contents insured with defendant were destroyed 
by fire on January 15, 1930. Defendant denied liability, and declined to pay. 
Plaintiff sued on the policy. Defendant had verdict and judgment. Plaintiff has 
appealed. 

The question is that the policy lapsed for nonpayment of assessment. 

The charter and by-laws are a part of the contract. Pursuant to charter, an 
assessment was ordered due November 1, 1929, and payable on or before Decem- 
ber 31, 1929. Plaintiff did not pay the assessment. 4 : 

We quote from the charter: “The secretary may transmit by mail a notice to 
each member, to his address appearing on the company’s books, of the amount 
of his assessment to pay said losses and expenses and such transmitting if by 
mail shall be evidenced by proof of the depositing of such notice in the post 
office post paid.” 

And from a by-law: “Each member shall understand and take notice that his 
assessment is due the lst day of November in each and every year, and unless 
such assessment is paid on or before December 31st thereafter that such failure 
bars him from any privileges in this company after January Ist following, no 
matter whether or not he has received notice of his assessment.” _ 5 

Every member of plaintiff’s school board testified he had received no notice 
of the assessment. There was testimony that one member at least had admitted 
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receiving the notice. Defendant had testified that notices of the assessment 
were mailed to all policyholders or members of defendant company on October 
31, and that the notices were in the mail on November 1, 1929. 

Both sides requested directed verdict. The court was of the opinion there was 
a question of fact as to whether the notice of assessment had been mailed, which 
appellant admitted to be a question of fact, but contended was of no importance. 
After colloquy between court and counsel, there being no dispute of the amount 
of the loss, the sole question of fact submitted to the jury was that above stated. 

[1] Whether notice of assessment was required under the quoted sections 
irom the charter and by-laws, or otherwise, we need not determine. The jury 
found notice had been given. The finding is well supported and will stand. 

The instructions to the jury are criticised as tending to confuse as to when 
notice of assessment was given or might have been given. No notice except that 
of October 31st or November Ist was claimed. Defendant either gave that 
notice or it gave none. We see no possibility of confusion on that question. 

[2] Appellant also contends there was no issue of fact as to mailing the 
notice. As counsel for appellant expressly conceded in the trial that the matter 
submitted to the jury was an issue of fact, the contention will not be entertained. 

[3-6] There is no provision for suspension. Does the contract provide for 
lapse or forfeiture for failure to pay assessment? Having due regard for the 
rule that if there be language in the policy calling for construction it should be 
construed in favor of insured, we think the question well answered by the trial 
judge, quoting from his opinion: “If a policy contains no provision for a for- 
feiture thereof by reason of a failure of the assured to pay assessments, failure 
to pay the same on the day named therein will not constitute a forfeiture of 
such policy. Cooley’s Briefs on Insurance (2d), Vol. 3, pages 2907-2909; 14 
R. C. L. page 975, § 148. 

“A clause stating that an assessment shall be paid within a stipulated time 
or policy will be forfeited is valid and such a provision operates of itself to 
work a forfeiture. 3 Couch on Insurance, § 627; The Law of Insurance (Joyce), 
Vol. 3, § 126. 

“So the question gets around to this: Is the condition of the by-laws, ‘Unless 
such assessment is paid on or before December 31st thereafter, such failure bars 
him from any privileges in this company after January Ist following,’ to be 
construed as a provision for forfeiture? 

“Privileges are special rights belonging to the individual or class and not to 
the mass. It is a right not enjoyed by all. As a member of defendant company, 
plaintiff had the right to recover for the loss if the assessment was paid on or 
before December 31st, 1929. Plaintiff failed to pay; such failure worked a 
forfeiture of the policy and barred the plaintiff from the right or privilege to 
collect. 6 Words and Phrases, First Series, page 5583, 5584; 3 Words and 
ae Second Series, page 1206, 1207; 6 Words and Phrases, Third Series, 
page 131.” 

Appellant contends, nevertheless, that it is saved by a statute, section 13, 
chap. 4, part 4, Act No. 154, p. 399, Public Acts 1929: “If default be made in 
the payment of an assessment by a member of any such company, the company 
shall cancel the policy of such member ninety days from the final due date of 
such assessment, and such member shall not be liable for losses or expenses of 
the company incurred after the date of such cancellation, but such member shall 


be laible for a pro rata share of all indebtedness of the company to date of such 
cancellation.” 


Formerly this statute was in this form, quoting section 13, Act No. 325, Public 
Acts 1925: “If default be made in payment of an assessment by a member of any 
such company, the company shall cancel the policy of such member ninety days 
from the due date of such assessment, and such member shall not be liable for 
losses or expenses of the company incurred after the date of such cancellation.” 

It will be observed that act No. 154 changes “due date” to “final due date,” 
and also adds clause relative to liability for indebtedness. The Legislature did not 
attempt to change contracts of insurance, to add a period of grace, nor to 
prolong the period of insurer’s liability beyond that provided by the contract. 
It did intend to correct an abuse (again quoting from the opinion of the trial 





772 The Insurance Law Journal, Vol. 78 [Apr., 1932 


= 


judge) : “To prevent mutual fire insurance companies carrying suspended members 
indefinitely and to provide a maximum and definite period for which a member 
in default in the payment of the assessment could be held liable for losses and 
expenses.” 

The contract here, by its self-executing provision, having effected a complete 
lapse or forfeiture on January 1, 1930, for nonpayment of assessment, plaintiff is 
not liable for any share of company indebtedness incurred after that date. Argu- 
ment that plaintiff is so liable, and therefore should have benefit of the policy, is 
without merit. 

Defendant evidently unaware of act No. 154 and attempting to observe act 
No. 325, under which the due date of the policy was November 1, on February 1, 
1930, wrote on its register of the policy “Canceled February 1.” This was idle, 
and calls for no discussion. There is no question of waiver or estoppel. 

We find no reversible error. 

Affirmed. 


McDonald, Potter, Sharpe, North, Fead, Wiest, and Butzel, JJ., concur 


HOME INS. CO. OF NEW YORK v. CAVIN. No. 29586. 
Supreme Court of Mississippi, Division A. Nov. 16, 1931. 
137 Southern Reporter 490. 
Syllabus by the Court. 
t- INSURANCE. 

Failure of insured through misunderstanding to disclose prior fire losses held 
to prevent recovery on policy specially providing for avoidance thereof by false 
statements in application. 

The question in the application for the fire policy was whether appli- 
cant had ever suffered loss by fire, and, if so, when and how did fire 
originate. Insured answered that he had sustained a loss years ago, paid 
by the Hartford Fire Insurance Company, but failed to disclose losses sus- 
tained from three fires other than that mentioned, ‘and stated that he 
understood the question to refer only to loss by fire on buildings covered 
by insurance. 

(For other cases, see Insurance, Dec. Dig. § 286.) 


Appeal from Circuit Court, Wilkinson County; R. L. Corban, Judge. 
Action by Carl Cavin against the Home Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals. 
Reversed, and judgment entered for defendant. 
R. H. & J. H. Thompson and Fulton Thompson, all of Jackson, for appel- 
lant. 
D. C. Bramlette, of Woodville, for appellee. 
Smirn, C. J. 


This is an appeal from a judgment awarding the appellee a recovery on a 
fire insurance policy. The appellant’s complaint is that the court below refused 
te direct the jury to return a verdict in its favor. 

One of the provisions in the face of the policy is that “this policy is made 
and accepted subject to the stipulations and conditions printed on back hereof, 
which are hereby specially referred to and made a part of this policy.” One of 
the stipulations on the back of the policy is as follows: “The indemnity contract 
is based upon the * * * representations contained in the assured’s application and 
diagram of even number herewith, which the assured has signed and permitted 
to be submitted to the company, and which are hereby made a warranty and 
part hereof; and it is stipulated and agreed that if any false statements are made 
in said application or otherwise * * * then * * * this policy shall be null and void. 

The application for the policy contains the following question and answer : 
“Have you ever suffered loss by fire, and if so, when and how did fire originate: 
A. Yes, years ago. Hartford paid loss—600—no trouble.” The evidence dis- 
closes that the appellee had suffered loss, prior to the date of his application for 
the policy here sued on, trom three fires other than the one for which his loss 
was paid by the Hartford Fire Insurance Company. He states that he under- 
stood the question to refer only to loss by fire on buildings covered by insurance. 

[1, 2] We are relieved from considering the materiality and good faith ot 
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the appellee’s answer to this question, for the reason that the ‘policy expressly 
provides that a false answer thereto shall void the policy. Co-operative Life 
Association v. Leflore, 53 Miss. 1; Planters’ Ins. Co. v. Myers, 55 Miss. 479, 30 
Am. Rep. 521, 26 C. J. 160. 

The language of the question being plain and unambiguous, the appellee's 
misinterpretation of it is of no consequence, for one of the most elementary rules 
for the interpretation of written instruments is that, where the language thereof 
does not admit of ‘two meanings, either party thereto will be heard to say that 
he did not understand and assent to it. The appellee answered the question at 
his peril, and accepted the policy knowing, or charged with the knowledge, that 
a false answer thereto would render the policy void. 

The appellant’s request for a directed verdict should have been granted. 

Reversed, and judgment here for the appellant. 


FULBRIGHT v. PHOENIX INS. CO. OF HARTFORD, CONN. No. 31001. 
Supreme Court of Missouri, Division No. 2. Oct. 1, 1931. 
Rehearing Overruled Dec. 1, 1931. 
44 Southwestern Reporter (2d) 115. 
1, INSURANCE. : at 

Ownership of tenant by. entirety is not “sole and unconditional ownership” 
within fire policy provision. 

[Ed. Note—For other definitions of “Sole and Unconditional Ownership,” 
see Words and Phrases. ] 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

3. INSURANCE. ; 

Where insured paid for property, taking title in himself and wife as tenants 
by entirety, intending wife to have title only after his death, there was no resulting 
trust making insured equitable owner for insurance purposes. 

(For other cases, see Insurance, Dec. Dig. § 282[3].) 

4. INSURANCE. 

Where insured and wife owned property as tenants by entirety, evidence of 
insurer’s waiver or estoppel as to condition respecting sole ownership because of 
agent’s knowledge made case for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. 

Whether soliciting agent knew insured and wife owned property insured 
against fire as tenants by entirely held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

7. INSURANCE. 

_ Soliciting agent’s knowledge insured and wife owned property as tenants by 
entirety must be deemed insurer’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

8 INSURANCE. 

Where insured and wife owned propeprty as tenants by entirety, sales con- 
tract by insured, wife not joining, effected no change of ownership. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

9. INSURANCE. 
_ Contract to sell property did not prevent recovery on fire policy, where solicit- 
ing agent was fully informed of contract. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Circuit Court, Greene County; Warren L. White, Judge. 

Action by J. H. Fulbright against the Phoenix Insurance Company of Hart- 
ford, Conn. Judgment for plaintiff was affirmed by the Springfield Court of 
Appeals by a divided court [30 S.W.(2d) 870], and the cause was certified to the 
Supreme Court. 

Judgment of circuit court reversed, and cause remanded. 

Williams, Henson & Stone, of Springfield, for appellant. 


a ~_ and James L. Hornbostel, all of Springfield, for respondent. 
OOLEY, C. 
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Appeal by defendant from judgment of the circuit court of Green county in 
favor of plaintiff. The appeal was taken to the Springfield Court of Appeals 
where the judgment of the circuit court was affirmed, but by a divided court. 
Upon request of the dissenting judge, the cause was certified to this court. The 
majority opinion of the Springfield Court of Appeals and the dissenting opinion 
filed in that court are reported in 30 S.W.(2d) 870. From the former, we quote 
the following statement of facts: 

“This is a suit based on a fire insurance policy issued by defendant to plain- 
tiff covering loss by fire on a house, barn, and other buildings located on a farm. 
The petition was in conventional form, setting forth that the policy was issued 
February 20, 1928, insuring plaintiff's buildings in various amounts, therein stated, 
and that on April 17, 1928, while said policy was in force, said dwelling house 
and barn were destroyed by fire. It was further alleged that defendant denied all 
liability under said policy, and judgment was asked for $1,875 on said dwelling 
house and $1,000 on the barn. 

“The real issues were made by the answer and reply. In defendant's answer 
it was alleged that a certain provision of the policy, material to the risk, was violated, 
viz., one requiring plaintiff to be the unconditional and sole owner of the property 
insured. It is charged that the title of the real estate on which the buildings were 
located was vested in J. H. Fulbright, the plaintiff, and F. D. Fulbright, his wife, 
as tenants by the entirety; and that this policy, as well as a policy previouely is- 
sued, of which the present policy was a renewal, never went into force and effect, 
but were thereby made void. 

“The answer further sets up that in February, 1928, plaintiff entered into a 
valid written agreement binding himself to sell to one W. J. Alexander the said 
land and buildings alleged to have been insured; that Alexander held possession of 
said lands as purchaser thereof at the time of the fire, and, by reason of said pur- 
chase contract and possession thereunder, he acquired an interest in said land and 
buildings, whereby a change took place in the interest of insured in violation of 
the terms of the policy, rendering same null and void for ¢hat reason. The answer 
further alleged that, upon learning of such facts for the first time, after the fire, 
it offered to pay and tendered plaintiff the premium paid, which offer was refused, 
and defendant then paid such amount into court. 

“The reply alleged that plaintiff paid the full purchase price for said land 
with his own money, and that the policy was not voided by reason of the deed 
being made to plaintiff and his wife, jointly; that, ‘the deed was not made as a 
gift or advancement or intended as such to plaintiff’s wife, but merely a holding 
of convenience; that said joint deed made no material difference in the risk what- 
soever or created such a hazard as to require an increase in the premium or one 
that would have been refused by the defendant company, and that at the time 
said policy was issued, the defendant knew the true ownership of said property 
and so knowing should have written the policy accordingly; that said policy was 
in the possession of the defendant from its execution until after the loss alleged 
in plaintiff’s petition and plaintiff did not know that it was written in his name 
only until after the fire.’ 


“It is further alleged that the policy sued on was not a renewal of a former 
policy; that ‘on February 20, 1928, long after said former policy expired, the de- 
fendant executed the policy sued on as a new policy through its local agents to 
this plaintiff upon verbal application at that time; and that the defendant had full 
knowledge of the character of said property, the title thereto, the physical risk as 
well as the moral risk and standing of the plaintiff as well as his wife, F. D. 
Fulbright, and that defendant, knowing such facts, executed said policy as it 
desired, and it was its duty to make such endorsements upon said policy as were 
proper and right; and that no unusual or unreasonable risk was taken by de- 
fendant on account of the ownership of said property and defendant knew that 
plaintiff had an insurable interest as owner in said property.’ 

“The reply further denied any change of title by reason of the Alexander 
contract, but that Alexander completely failed to comply with any essential parts 
of the contract of sale, and that defendant, at the time it wrote the policy sued 
on, had full knowledge of the existence of said Alexander contract, and the policy 
was not thereby invalidated. . , 

“Upon the issues thus made trial was had before-the court without a jury, 
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resulting in a judgment for plaintiff, from which judgment defendant has ap- 
ealed.” 

. By deed dated August 23, 1924, the farm upon which the insured buildings 
were located was conveyed to “J. D. Fulbright (plaintiff) and F. D. Fulbright, 
husband and wife.” In September, 1924, the property was insured by defendant 
for three years in the name of plaintiff alone, that policy, No. 14272, expiring in 
September, 1927. About five months later, February 20, 1928, the present policy, 
No. 17416, was issued, also in the name of plaintiff alone. In both policies 
plaintiff's title is described as the sole and unconditional ownership. The last 
policy contains the provisions pleaded in defendant’s answer. Defendant sought 
to show that the first policy was issued upon a written application of plaintiff 
containing the representation that he was the sole and unconditional owner, but 
failed to prove that plaintiff had signed the application which it offered to intro- 
duce. Plaintiff's evidence showed that he did not sign that or any written ap- 
plication for either policy, his contention being that the policy in suit was a new 
policy issued upon verbal request made to defendant’s local agent, and was not a 
renewal of the first policy, while defendant contended it was a renewal. The 
application for the first policy, offered by defendant, was excluded. It is not 
claimed that there was a written application for the policy sued on. When the 
first policy expired, the local agent wrote defendant company’s St. Louis office 
requesting renewal, which was not then issued, owing to some differences between 
that office and the local office pertaining to their accounts which seem to have 
been adjusted prior to the issuance of the policy sued on. In February, 1928, 
plaintiff verbally requested defendant’s local agent to insure the property, and 
the agent thereupon, on February 18, wrote the St. Louis office referring to the 
fact that policy. No. 14272 had not been renewed as previously requested, and 
asking that a three-year policy be written covering the buildings as in the former 
policy, stating the items of coverage. This policy was thereupon issued on Feb- 
ruary 20. The aggregate amount of insurance is the same as the total of the items 
mentioned in the agent’s letter, but differently distributed. The amount on two 
buildings is slightly reduced, and the amounts deducted therefrom are placed on 
a garage and chicken house not mentioned in the letter nor, it may be added, in 
the application which defendant sought to introduce. The reason for the change 
is not explained. It is immaterial, unless it bears upon the question of whether 
or not the policy sued on was a renewal of No. 14272. Plaintiff’s evidence was 
that he at no time told defendant’s agent that he owned the property individually 
or made any misstatements or misrepresentations of any kind concerning his title, 
but gave truthfully all information requested. There was no evidence to the 
contrary. 

_ Plaintiff’s title is the deed above referred to, which nothing else appearing, 
it is conceded would vest in plaintiff and his wife an estate by the entirety. 
Plaintiff testified that he furnished the entire purchase price of the property, and 
directed the deed to be made to himself and his wife, as it was made. Over de- 
fendant’s objections, he further testified that he had the deed thus made so that 
the property upon the death of either of them would go to the survivor “without 
any further trouble”; that he did not understand that by that kind of deed his 
wife would have any interest in the land until his death: “My idea was as long 
as I lived the land was mine, and if I died the land would be hers and there would 
be no expense of administration in winding up that part of the estate;” and that 
he did not intend to put any title in his wife during his lifetime but considered 
himself the sole unconditional owner during his lifetime; that he paid taxes and 
up-keep and received the rents 

Presumably because of that testimony the trial court refused a declaration 
of law requested by defendant to the effect that plaintiff was not the sole and 
unconditional owner of the insured property under the deed to himself and wife; 
but gave a declaration that the provision of the policy making it void if plaintiff 
was not the sole and unconditional owner was valid and binding on plaintiff. 

[1] I. The majority opinion of the Court of Appeals concedes, and rightly, 
we think, that, “in the absence of any other facts,” title held by the insured and 
his wife as tenants by the entirety would not be in compliance with the sole and 
tnconditional ownership provision of the policy, and would avoid the policy, 
‘ince the insured accepted the policy containing that provision, unless the con- 
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dition was waived or defendant is estopped to assert it, of which hereafter. See 
Clawson v. Citizens’ Mutual Fire Ins. Co., 121 Mich. 591, 80 N. W. 573, 80 Am. 
St. Rep. 538; Schroedel v. Humboldt Fire Ins. Co., 158 Pa. 459, 27 A. 1077; Etna 
Ins. Co. v. Resh, 40 Mich. 241; Genesee Falls Permanent S. & L. Ass'n vy. U. 
S. Fire Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979; Western Assurance Co. vy. 
White, 171 Ark. 733, 286 S. W. 804, 48 A. L. R. 349, and annotations, page 353; 
26 C. J. 180, § 219. During the existence of the marriage relation, each of the 
ienants by the entirety, by what has been termed a legal fiction, owns the entire 
title. But that ownership cannot be construed to be the sole and unconditional 
ownership contemplated by the provision referred to in an insurance policy. To 
illustrate, if one spouse can insure as sole and unconditional owner and meet 
the requirements of that clause, so can the other, for their titles and rights are 
equal, and there could thus be two valid policies held by different individuals on 
the same property, each for the full insurable value of the property. It has been 
held (Bains v. Bullock, 129 Mo. 117, 31 S. W. 342) that one tenant by the entirety 
may alone maintain ejectment against a stranger, but that is because as against 
a stranger either of the tenants by the entirety is the owner and entitled to pos- 
session. But neither alone can bind or dispose of any interest in the property, 
nor is the interest of either subject to execution for his or her individual debts. 
Stifel’s Union Brewing Co. v. Saxy, 273 Mo. 159, 201 S. W. 67, L. R. A. 1918C, 
1009. In Frost v. Frost, 200 Mo. 474, 98 S. W. 527, 118 Am. St. Rep. 689, it was 
held that money received from the sale of real estate held by the entirety re- 
tained the same character, and, when invested by the husband in other land, 
such land belonged to him and his wife as tenants by the entirety. How can it 
be held that either tenant by the entirety can insure the property as sole and 
unconditional owner and in his or her individual capacity collect and appropriate 
the insurance money upon destruction of the property, thus appropriating to him- 
self or herself part of the property which belonged equally to the other? It 
seems clear that, whatever may be said as to each tenant by the entirety owning 
the entire title for certain purposes, such ownership of each is not the “sole and 
unconditional ownership” meant by the provision of an insurance policy such as 
that here under consideration. 

{2, 3] II. But, while conceding that, the Court of Appeals held that plaintiff's 
evidence tended to establish a resulting trust in favor of plaintiff, thereby placing 
in him the equitable title, which was sufficient compliance with the ownership 
provision of the policy, since at the time of making the deed plaintiff did not 
intend to convey any present interest to his wife and did not believe he was doing 
so. And respondent so contends here. 


We cannot agree with that conclusion. The Court of Appeals cited two 
prior decisions of its own, Turner v. Home Ins. Co., 195 Mo. App. 138, 189 S. W. 
626, and Monpleasure v . Home Ins. Co., 214 Mo. App. 530, 259 S. W. 815, and in 
support of the proposition that, when a husband who has paid the consideration 
causes a deed to be made to his wife, the presumption ordinarily existing in such 
case that he intended it as a gift to or settlement upon the wife may be over- 
come by evidence showing that no such settlement was intended, the following 
decisions of this court are cited: Price v. Kane, 112 Mo. 412, 20 S. W. 609; Thierry 
v. Thierry, 298 Mo. 25, 249 S. W. 946, 952; Clark v. Clark, 322 Mo. 1219, 18 
S.W.(2d) 77. 

In the Turner Case the husband bought the property, paying for it with his 
own means, and directed that the deed be made to himself, and thought that it 
had been so made until after the fire in question. He had not intended that his 
wife should be named with himself or alone as grantee. It was properly held 
that there was a resulting trust in his favor, and that he was the equitable owner 
of the whole estate. ’ 

In Price v. Kane, supra, the rule that the presumption above mentioned may 
be rebutted is stated, but that decision does not warrant the conclusion that there 
was a resulting trust in plaintiff's favor under the evidence in this case. There 
were two lots involved in that case. As to one, a trust in favor of the husband 
was declared, but the evidence showed that that lot had been purchased by de- 
fendant's wife, in his absence, but for his use and benefit, the husband's money 
paying for it, and that the wife took title in her own name at the suggestion of 
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friends. There was no intention on the part of either of vesting any title in the 
wife. As to the other lot, the husband furnished the purchase price and caused 
the deed to be made to a trustee for sole and separate use of the wife, the 
latter promising to give it back to the husband whenever he requested. The 
deed contained no suggestion of a trust in favor of the husband. It was held 
that there was no resulting trust in his favor, that the express trust—that the 
property would be reconveyed to the husband on request—could not be proved 
by parol evidence, and that the husband could not recover. 


Thierry v. Thierry, supra, and Clark y. Clark, supra, were both cases in 
which the facts, so far as pertinent here, were that the husband furnished the 
purchase price and had the deed made to his wife for convenience, but without 
intention of vesting any title or interest in the wife. In both the well-recognized 
rule is announced, as in Price v. Kane, supra, that the presumption of an inten- 
tion to make a settlement upon the wife arising from the fact of payment by the 
pusband and transfer to the wife may be overcome by evidence showing there 
was no such intent. 


It may be conceded also that, where the deed is made to husband and wife, 
a resulting trust in favor of the husband could arise in like manner and for like 
reasons, and subject to the same rules as in a case where the husband furnishes 
the purchase money and the deed is made to the wife alone. Such possibility 
seems to be impliedly recognized in Bender v. Bender, 281 Mo. 473, 220 S..W. 929, 
and State ex rel. Roll v. Ellison et al., 290 Mo. 28, 233 S. W. 1065. But in all the 
cases that have been called to our attention in which a resulting trust was de- 
clared in favor of the husband who had furnished the purchase money it was 
shown that he did not intend to vest any title or interest in the wife. No case 
has been cited nor have we found any in which such trust was held to arise 
where, as here, the husband furnished the purchase money and purposely caused 
the deed to be made to his wife or to himself and wife, intending thereby to con- 
vey an estate to her, but seeking to limit that estate and the scope and effect 
of the deed, contrary to its terms, by his mere intention that the deed should 
not have the full effect the law affixes to it. Nor have we found any case in 
which, under such circumstances, a resulting trust has been declared in favor 
of the husband on the ground that he did not understand to the full extent the 
legal effect of the deed he caused to be made. The resulting trust claimed to 
exist must have arisen, if at all, when the deed was made. Bender v. Bender, 
supra; State ex rel. Rolf v. Ellison, supra. Plaintiff intended that his. wife should, 
by virtue of the deed, take the entire title upon his death if she survived him, 
and he knew the deed would give it to her. It could only have that effect if it 
conveyed to her a present interest, and that interest was necessarily the whole 
title jointly with him while both lived and the marriage relation continued. The 
survivor in an estate by the entirety does not acquire a new title nor any title 
upon the death of the other tenant, but simply continues to hold the title he or 
she already had by virtue of the conveyance to them, freed of the contingency. 
Frost v. Frost, supra. To effectuate plaintiff’s intention that his wife should take 
if she survived him, the deed must have passed to her such present title and in- 
terest upon its execution and delivery. 


It would seem that plaintiff is in effect seeking to carve out, as it were, and 
reserve to himself, a life estate in the property conveyed during the lives of 
himself and his wife, leaving the deed to operate as a conveyance of an estate 
by the entirety of only the remainder subject to such life estate; and this by 
his mere unexpressed intention—a mental reservation, so to speak. .The ques- 
tion suggests itself: Would such estate in him, even if clearly and legally exist- 
ing, comply with the sole and unconditional ownership clause of the policy and 
put him in any better situation? But, waiving that question, it seems clear to 
us that the operative effect of the deed cannot be thus altered. There is no 
Suggestion in the record of fraud or mistake, cxcept plaintiff’s mistaken idea of 
the legal effect of the deed he ordered made. To hold that, on the facts here 
shown, a husband can have a deed made to himself and wife, as was done here, 
and on proof that he so intended or that he did not fully understand its effect, 
have it treated without reformation as conveying a less or different estate than 
it purports to convey, or as containing a reservation not thesein expressed, it 
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seems to us, would not only be contrary to well-recognized rules of law relative 
to conveyances and other written instruments, but would breed uncertainty and 
confusion regarding titles to real estate and open the way for the commission 
of fraud and prejury. 

Without reference to this, respondent, who appears to be a man of high 
standing, but by way of illustration, if respondent’s contention were allowed 
the husband in such case, if an attempt were made to subject his supposed life 
estate to the payment of his individuai debt, could deny that he owned any 
estate subject to execution and point to the deed for confirmation of such denial. 
Or, if the marriage were dissolved by divorce, whereupon the estate, if one by 
entirety, would become an estate held by him and his former wife as tenants in 
common (State ex rel. Roll v. Ellison, supra), he could claim the life estate in 
the whole property, reducing the divorced wife’s interest to the remainder in her 
moiety subject to the life estate. The legal effect of the conveyance, made at 
the instance of the husband, and the quantum of interest conveyed to the wife, 
might thus be made to depend upon what the husband chose to claim in the 
exigency of a given situation (if he could convince the court that his contention 
was true) were his intentions and his understanding of the effect of the deed 
when made. Titles should not be left thus uncertain. 

We hold that plaintiff and his wife, under the deed to them, took and held 
title as tenants by the entirety in accordance with the deed, that there was no 
resulting trust in plaintiff's favor, and that he cannot be deemed the equitable 
owner to the exclusion of his wife during their joint lives. 


The decision on this point in Monpleasure v. Home Ins. Co., supra, is based 
on facts somewhat similar to those here involved. In so far as that decision is 
in conflict with the views herein expressed, it is overruled. 

It results that the judgment of the circuit court cannot stand because it is 
obvious from the declarations of law given and refused that the decision below 
may have been reached, partly at least, if not wholly, upon the theory that the 
plaintiff was sole owner within the meaning of the policy. 


[4] III. It does not follow, however, that the judgment must be reversed 
outright. We are inclined to think there was sufficient evidence of waiver or 
estoppel as to the condition relative to ownership to make a submissible case 
on that theory. As stated above, plaintiff's evidence tended to show that he did 
not sign any written application, and that he made no misrepresentations as to 
his title, but gave truthfully whatever information was requested of him by de- 
iendant’s agents. The local agents were C. R. and Max Fulbright; father and 
son (distant relatives of plaintiff) doing business as Fulbright & Co. C. R. Ful- 
bright died after the first policy was issued, but prior to issuance of the one 
sued on, and Max continued the business alone. Plaintiff's evidence tended to 
show that on the first as well as the second occasion he requested the insurance 
of Max, who usually attended to plaintiff’s insurance business. The application 
for the first policy seems to have been filled out by an employee in Fulbright & 
Co.’s office, and plaintiff's name must have been signed thereto by C. R. Ful- 
bright, as plaintiff did not sign it himself, and, according to Max’s testimony, the 
hand-writing of the signature resembled that of his father, who, Max said, had 
attended to that transaction. Plaintiff testified on direct examination that the 
agents got the description of his farm from his deed. On cross-examination he 
qualified that by saying they must have obtained it from that source, as they 
could have gotten it in no other way, he not having given it to them. 

Max Fulbright, called by plaintiff, testified that, while he did not actually 
know that the title to the farm in question was held by plaintiff and his wite as 
tenants by the entirety, he assumed such to be the fact, because he had known 
plaintiff many years, and knew that “practically everything they (plaintiff and 
his wife) ever owned was owned jointly,” that he thought, when the see 
was requested, that this property was so held; and that, assuming that the title 
was so held, he would have written the policy in plaintiff's name alone. It was 
shown by defendant's evidence that the premium would have been no greater 
had plaintiff and his wife been named in the policy as owners by the — . 

Defendant’s evidence also tended to show that its local agents, Fulbright \ 
Co., did not have authority to issue policies of insurance on farm property, 
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though they had such authority as to city property. “They are the local agents 
tor our company to solicit and take farm insurance, as well as town business, but 
only on applications.” Farm policies when issued at the St. Louis office were 
sent to the local agents, by whom they were delivered to the insured. Plaintiff’s 
evidence showed that the local agents collected the premium. 

In Combs v. Hannibal Sav. & Ins. Co., 43. Mo. 148, 97 Am. Dec. 383, recovery 
was resisted on the ground of false representations and warranties. The policy 
had been issued upon an application stating insureds’ interest to be the fee- 
simple title and unincumbered. It was in fact only an incumbered equitable title. 
The plaintiffs claimed, and their evidence tended to show, that one Rust, defend- 
ant’s agent, solicited the insurance and filled out the application in his own 
language, plaintiffs having given full and correct information as to their title, 
and that they signed the application upon the agent’s assurance that it was all 
light and without being aware of its phraseology or that the words “fee simple’ 
and “no encumbrance” were in it. Beyond the fact that Rust was defendant's 
agent in soliciting insurance, the precise scope of his authority was not shown. 
Put, as we understand the opinion, he was treated therein as a soliciting agent, 
and as such was held to be defendant’s agent in taking and filling out the appli- 
cation. The court said (page 151 of 43 Mo.): “Assuming that he acted as the 
agent of the defendants in filling up the application, and did not therein exceed 
his authority, it follows that his acts were the acts of the defendants, and they 
they are bound by what he did as though done by themselves, and that his knowl- 
edge is theirs.” 

The court further said that the soliciting agent’s authority to take applica- 
tions for insurance carried with it the legal implication of authority to fill up 
the application and to do all things needful in perfecting it. 

In Ross-Langford v. Mercantile Town Mut. Ins. Co., 97 Mo. App. 79 S. W. 
720, the insurance company’s soliciting agent was informed that the property 
was a dwelling house with one room therein used as a millinery store. With 
that knowledge he prepared the application describing the property as a dwell- 
ing house, and it was signed by the applicant, forwarded to the company, and 
the policy was issued. The property burned, and payment of the loss was re- 
sisted on the ground of material misrepresentation in the application. It was 
held in a well-considered opinion, in which numerous authorities are reviewed, 
that, while the misrepresentation was material, it had been waived; that the 
agent’s knowledge was the company’s knowledge, and, when it issued the policy 
and accepted the premium with knowledge, or imputed knowledge, of the mis- 
description, it was estopped after a loss to question the correctness of the de- 
scription or to claim a forfeiture under the provisions of the policy. 

In Nute v. Hartford Fire Ins. Co., 109 Mo. App. 585, 83 S. W. 83, the owner- 
ship of the insured property was not correctly stated in the policy, but defend- 
ant’s soliciting agent had been correctly informed and knew how the title was 
held. The court (109 Mo. App. loc. cit. 596, 83 S. W. 83, 86) said: “The acts and 
declarations of the defendant’s soliciting agent while writing the policy were 


those of the defendant.” It was held that the defendant was estopped to deny 
liability on that ground. 


In Ormsby v. Laclede Farmers’ Mut. Fire Ins. Co., 105 Mo. App. 143, 79 
S. W. 733, 734, the defendant's agent filled out the application which the insured 
signed, but the latter “had nothing to do with the statements therein contained, 
and did no know what they were.” The court said: “These facts make the state- 
ments in the application the statements of the defendant itself, and not this 
plaintiff, and it is estopped to claim them as warranties”—Citing cases. That the 
agent was only a soliciting agent, see same case on first appeal, 98 Mo. App. 371, 
72S. W. 139. And see Stubbins v. State Farmers’ Mut. Ins. Co. (Mo. App.) 229 
S. W. 407, holding that a soliciting agent having authority to take applications 
was defendant's agent in doing so, and, where he had knowledge of the facts, 
the company was estopped from setting up breach of warranty, notwithstanding 
limitations placed upon the agent’s authority in the application, policy, and by- 
laws. 

If an agent having authority to issue policies knows all the facts and takes 
the premium and issues the policy, the company is estopped to set up misrepre- 
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sentations in the application, if they are due to carelessness, ignorance, or fraud 
of the agent. Rissler v. Am. Cen. Ins. Co., 150 Mo. 366, 51 S. W. 755; State ex 
rel. Bull Dog Auto Fire Ins. Ass’n v. Bland, 316 Mo. 559, 291 S. W. 499. Since 
the knowledge of a soliciting agent who has authority to and does make out the 
application is the knowledge of the company, we can see no reason for apply- 
ing a different rule, in that respect, in such case. This view finds support in 
Clawson vy. Citizens’ Mut. Fire Ins. Co., supra, in which, we understand from the 
opinion, the agent who filled out the application did not have authority to issue 
policies; the application having been sent to the home office of the company 
which issued and forwarded the policy. The plaintiff alone was named as owner: 
the policy containing a provision making it void if the insured was not the sole 
and unconditional owner. In fact, he and his wife owned the property as tenants 
by the entirety. There had been neither fraudulent misrepresentations nor con- 
a of his title by the insured. It was held there was a waiver of the con- 
itions. 

[5-7] Bearing in mind that the plaintiff is entitled to the benefit of such fa- 
vorable inferences as may reasonably be drawn from the facts proved, we think 
there were sufficient facts and circumstances shown in the instant case to make 
a submissible issue on the question of the agent’s knowledge of plaintiff's title. 
If the agent had such knowledge, it must be deemed the company’s knowledge, 
and the company cannot now escape liability on the ground that the title was 
not correctly represented or that plaintiff was not the sole owner. 

[8, 9] IV. Relative to the alleged change of ownership by the attempted sale 
to Alexander but little need be said. Alexander had been in possession as ten- 
ant. On February 17, 1928, plaintiff (his wife not joining) and Alexander signed 
a contract whereby Alexander agreed to buy the farm, he to make certain pay- 
ments annually for a stated time, at the expiration of which he was to receive 
a deed. The contract conveyed no interest in the property, since plaintiff alone 
could convey none, and, moreover, defendant’s agent was fully informed of this 
alleged contract and the terms thereof when this insurance was requested by 
plaintiff, and when the agent wrote the letter of February, 18 to defendant's St. 
Louis office pursuant to which the policy sued on was issued. 

The judgment of the circuit court is reversed, and the cause is remanded for 
new trial. 

Westhues and Fitzsimmons, CC., concur. 

Per Curiam. 

The foregoing opinion by Cooley, C., is adopted as the opinion of the court. 

All of the Judges concur. 


FIDELITY-PHENIX FIRE INS. CO. et al. v. BRENNAN et al. 
Supreme Court of New Hampshire. Hillsborough. Dec. 1, 1931. 
Rehearing Denied Feb. 2, 1932. 

158 Atlantic Reporter 124. 

1. INSURANCE. 
Protection to mortgagee on union mortgage clause of fire policy must not be 
curtailed merely because incidental advantage may result to mortgagor. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 
2. INSURANCE. ‘ ; 
Provisions of New Hampshire standard form of fire policy prescribed by 
insurance commissioner have all force of legislative enactment (Pub. Laws 1926, 
c. 276, §§ 1, 2). 
(For other cases, see Insurance, Dec. Dig. § 10.) 
3. INSURANCE. 
Intent of union mortgage clause is to give mortgagee same benefit as if he 
had taken out separate policy. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 
4. INSURANCE. ; 
Union mortgage clause of fire policy accords insurer no control over security 
held by mortgagee until insurer has paid mortgagee amount of mortgage debt. 
The union mortgage clause provides in part that, whenever insurer 
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shall be liable to mortgagee for loss under the policy for which no liability 

exists as to mortgagor, and insurer shall elect, by itself or with others, 

to pay mortgagee full amount secured by mortgage, mortgagee shall 

assign and transfer to insurance companies interested upon such pay- 

ment the mortgage, together with note and debt thereby secured. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

5. INSURANCE. ; ; 

Decree for mortgagee against insurer under union mortgage clause need not 
contain provision ,réspecting transferring or collecting mortgage claim, remedy 
provided by contract. being adequate. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


Transferred from Superior Court, Hillsborough County; H. A. Burque, Judge. 

Suit by the Fidelity-Phenix Fire Insurance Company and others against Mary 
A. Brennan and others. Facts agreed, and case transferred from the trial court. 

Case discharged. 

Bill in equity, for the cancellation of two policies of fire insurance, one for 
$1,000 and the other for $3,000, issued ‘by the plaintiffs to the defendants Mary A. 
Brennan and Margaret J. Brennan upon real estate situated on Candia road in 
Manchester, and for other equitable relief as to the claims. of the defendant 
Amoskeag Savings Bank as mortgagee. 

On October 6, 1927, the buildings covered by these policies were damaged by 
fire to the extent of $2,104. The policies are payable to Mary A. Brennan and 
Margaret J. Brennan as owners and the “Amoskeag Savings Bank, mortgagee, as 
its interest may appear.” 

At the time of the fire, the premises were subject to.a mortgage to the de- 
fendant bank on which the sum of $5,303.58 was due. A second parcel of real 
estate, located on Amherst street in Manchester, and owned by Mary A. Brennan 
and Margaret J. Brennan, was also included in this mortgage. On the date of the 
fire the policies, by their terms, were void as to the defendants Brennan by reason 
of the violation of conditions relating to vacancy. : 

The questions of law presented by the foregoing agreed facts were transferred 
by Burque, J., without ruling. 

Thorp & Branch and F. W. Branch, both of Manchester, for plaintiffs. 

Warren, Howe & Wilson, of Manchester, for defendants. 

MARBLE, J. 

The plaintiffs contend that, inasmuch as the policies are void as to the owners 
of the damaged property, the amount of the loss should not be applied either to 
reduce the mortgage indebtedness or to repair the property; that their position is 
in reality that of sureties; and that before payment of the loss be required of 
them, the defendant bank should first exhaust: its remaining security under the 
mortgage. 7 

Each policy conforms to the standard requirements of this state and contains 
the following provision, frequently called the union mortgage clause: “If this pol- 
icy shall be made payable to a mortgagee of the insured real estate, no act or de- 
fault of any person other than such mortgagee or his agents or those claiming un- 
der him shall effect such mortgagee’s right to recover in case of loss on such real 
estate; provided * * * whenever this company shall be liable to a mortgage for 
any sum for loss under this policy, for which no liability exists as to the mortga- 
gor er owner, and this company shall elect by itself, or with others, to pay the 
mortgagee the full amount secured by such mortgage, then the mortgagee shall as- 
sign and transfer to the companies interested, upon such payment, the said mort- 
gage, together with the note and debt thereby secured.” 

The plaintiffs emphasize the fact that the peril insured against was merely 
that of loss by fire. They assert that the buildings have been left open to the 
weather and allowed to depreciate, and further that it is a matter of common 


knowledge that real estate values have declined substantially since 1927, when the 
fire occurred. 


_ They argue that, if they are required to make immediate payment of the ad- 
Justed loss, they become, in effect, insurers against depreciation in value arising 
both from the debtors’ failure to keep the property in repair and from changed 
economic conditions, and that whether the money paid by them to the defendant 
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bank be applied in reduction of the mortgage debt or in repair of the damaged 
property benefit will inure to the owners, who, by their conduct, have forfeited all 
rights under the policies. 

[1] Since the primary object of the union mortgage clause is to protect the 
mortgagee, that protection is not to be curtailed merely because incidental advan- 
tage may result to the mortgagor. Especially is this true when it is within the 
power of the insurer to obviate this contingency by taking an assignment of the 
mortgage. . 

[2] “In 1885 it was enacted that the insurance commissioner should provide a 
standard form of policy, and that all companies should conform to the regulations 
prescribed by him. Laws 1885, c. 93, § 3. Acting under this authority, the com- 
missioner prescribed the form since known as the ‘New Hampshire standard form 
of policy.’ Ins. Com. Rep. 1885, pp. 5, 73. Grave doubts arose as to the binding 
effect of the commissioner’s action. A similar statute, passed by the same Legisla- 
ture, was held to be invalid as an attempted delegation of legislative power. In 
re School Law Manual, 63 N. H. 574, 4 A. 878. In the revision of 1891 all doubts 
were removed by the enactment that ‘the form of policy and insurance contract 
now in force in this state is continued until the insurance commissioner shall 
change it.’ Pub. St. c. 170, § 1.” Franklin v. Insurance Co., 70 N. H. 251, 258, 47 
A. 91, 92. See, also, Salganik v. Insurance Co., 80 N. H. 450, 453, 454, 118 A. 815. 
Section 1 of chapter 170 of the Public Statutes is now embodied in P. L. c. 276, 
§§ 1, 2. The insurance commissioner has made no change in the form of policy, 
and the provisions of the New Hampshire standard form have therefore all the 
force of legislative enactments. 

This court has repeatedly declared that one of the purposes of insurance legis- 
lation in this state is “to provide for the speedy adjustment and payment 
of losses.” Franklin v. Insurance Co., supra; Spaulding v. Insurance Co., 71 N. 
H. 441, 444, 52 A. 858; Davidson v. Insurance Co., 80 N. H. 552, 556, 119 A. 707. 
And there is nothing in the standard form of policy or in chapter 276 of the Pub- 
lic Laws to indicate that a less speedy payment is contemplated where the rights 
of a mortgagee, as distinct from those of a property owner, are involved. 

By the weight of authority, a surety cannot, “in the absence of agreement or 
special equitable circumstances,” compel “the creditor to exhaust the securities of 
os Principal before calling upon the surety to pay.” Spencer, Suretyship, section 
179. 

“When the object of a surety’s appeal to equity is to compel the creditor to 
exhaust the collaterals in his hands before proceeding against the surety, the foun- 
dation of equitable relief is the inability of the surety himself to enforce such 
collateral after paying the debt, or the possibility that the creditor by some act 
has impaired its value or destroyed its legality. The mere fact that the creditor 
holds security for the debt does not entitle the surety to appeal to equity for a 
decree that the creditor look first to such security for his pay, as in such a case 
the surety can protect himself by paying the claim, and by being subrogated to the 
creditor’s rights to the security.” 21 R. C. L. 1127, 1128, and cases cited. 

“Some cases have been cited * * * the authority of which we do not dispute, 
that under certain circumstances a court of equity, at the instance of a surety, 
will coerce a creditor to proceed with the collection of his claim against the prin- 
cipal debtor. But these are cases where, by the delays and forbearance of the 
creditor, the surety is liable to sustain loss, or where the creditor has access to a 
fund for the payment of his debt which the sureties cannot make available. The 
principle has never been extended to a case like the one at bar, where the creditor 
has merely exercised his right of election as between two remedies for the collec- 
tion of a debt, and where the securities held by the creditor may be made imme- 
diately available to the surety by his paying the debt and seeking subrogation.” 
Davis v. Patrick (C. C. A.) 57 F. 909, 912, 913. 

“As between the creditor to whom a debt is owing and the surety who owes 
it, equity very properly declares that the creditor ought not to be compelled to en- 
force, for the benefit of the surety, the security he holds, but that the surety him- 
self should pay the debt, and enforce such security for his own benefit.” Bingham 
v. Mears, 4 N. D. 437, 445, 61 N. W. 808, 811, 27 L. R. A. 257. See, also, Morri- 
son v. Bank, 65 N. H. 253, 280, 20 A. 300, 9 L. R. A. 282, 23 Am. St. Rep. 39. 

But it does not follow from the fact that the plaintiffs possess a privilege 
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commonly enjoyed by sureties that their undertaking is one of suretyship in the 
strict sense of the term. “The case does not involve the rights of sureties at com- 
mon law, but the question is, What was the agreement of the parties?” Guaranty 
Trust Co. v. U. S. Fid. & Guaranty Co., 79 N. H. 480, 481, 112 A. 247, 248. 

[3] The intent of the union mortgage clause is “to make the policy operate 
as an insurance of the mortgagors and the mortgagees separately, and to give the 
mortgagees the same benefit as if they had taken out a separate policy, free from 
the conditions imposed upon the owners, making the mortgagees responsible only 
for their own acts.” Hastings v. Insurance Co., 73 N. Y. 141, 154. This con- 
struction is very generally given to policies containing the clause in question. 26 
C. J. 85, and cases cited. 

“In Badger v. Platts, 68 N. H. 222, 225, 44 A. 296, 298, 73 Am. St. Rep. 572, 
the following language is quoted with approval: “The contract is that after a for- 
feiture the insurance shall be exclusively for the benefit of the mortgagee, that the 
mortgagor and those claiming under him shall have no beneficial interest in the 
policy, and that payment to the mortgagee shall not discharge the mortgage, but 
subrogate the defendant [insurance company] to the mortgtgee’s right in it. It 
was a contract which the parties were competent to make, and we know no reason 
why they should not abide by it.” Allen v. Insurance Co., 132 Mass. 480, 483. 

“The theory of the appellants is that, because their respective policies con- 
tained in the mortgage clause a provision to the effect that, whenever either com- 
pany paid to the mortgagee any sum for a loss under its policy and claimed that 
it was under no liability to the mortgagors, it should at once be subrogated to the 
rights of the mortgagee under any securities held by it ‘on the property in ques- 
tion’ for the payment of the mortgage debt, this provision in effect made them 
sureties for the payment of the mortgage debt and armed them with all the rights 
of sureties. * * * We are of opinion that this is an erroneous view. The provision 
* * * did not make the appellants sureties for the payment of the mortgage: in- 
debtedness, and did not purport to place them in that relation. * * * If the ap- 
pellants desired to avail themselves of the right of subrogation which was reserved 
to them by the mortgage clause, and to acquire an interest in the mortgage, so as 
to be able to dictate or control settlements with other insurers, they should first 
have paid their respective losses.” New Hampshire Fire Ins. Co. v. Insurance 
Bn) S000 A.) 112 F. 199, 203, 57 L. R. A. 692. See, also, 5 Joyce, Insurance (2d 

.) 5907. 

[4] We therefore conclude that, although the plaintiff’s position may be 
analogous in somé respects to that of a surety, their rights and duties are defined 
by the terms of the insurance contract, which accord them no control over the 
security held by the defendant bank until they have paid to the bank the amount 
of the mortgage debt. See 26 C. J. 462, and cases cited. 

[5] The plaintiffs further suggest that, in case they are ordered to make im- 
mediate payment of the adjusted loss, the decree should provide that the bank 
“either hold said mortgage claim for the collection of the sum thus paid for the 
benefit of the said insurers, or transfer the same without recourse to such person 
as the said insurers may designate to hold the same as trustee for them, but not 
until said Amoskeag Savings Bank shall have received the full amount due it 
under said mortgage.” 

Such a decree would interfere with the bank’s freedom of action, making it a 
collecting agent for the plaintiffs, or at least precluding it from dealing with the 
mortgage in the customary way. It is true that a similar order was approved in 
Markarian v. Morazines, 83 N. H. 479, 144 A. 265, but there the trust company 
consented to a decree for an assignment, and merely desired to be protected by a 
court order. The question whether the order could be made without the trust 
company’s consent is not decided or even considered. It is stated in the opinion 
(page 480 of 83 N. H., 144 A. 265) that the mortgage creditor “affirmed its 
willingness to assign the note and mortgage to the plaintiff, if the court should 
find that justice so required.” 

The plaintiff in that case was a surety and entitled to subrogation to the 
extent of the payment made, subject to the condition that the whole claim of the 
creditor should be satisfied, while here the plaintiffs are not sureties, and, by the 
express provisions of the union mortgage clause, are entitled to subrogation only 
in case they “shall elect * * * to pay the mortgagee the full amount secured” 
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by the mortgage. The same distinction exists between the Massachusetts and 
New Hampshire policies referred to in Badger v. Platts, 68 N. H. 44 A. 2%, 
73. Am. St. Rep. 572. The Massachusetts contract allows the insurance company 
subrogation pro tanto. The failure of the New Hampshire standard form to 
confer any such right is significant. Finally, since the remedy provided by the 
insurance contract in the present case is adequate for the plaintiffs’ protection, 
oa is no occasion for equity to furnish another remedy at the expense of the 
bank. 

A copy of the plaintiffs’ bill in equity is not included in the reserved case, 
and there is no agreement for a decree. But since the questions of law arising 
under the agreed facts are transferred for advice and information, the claims of 
the parties as therein set forth have been considered. See Boston & Maine R. R. 
v. State, 76 N. H. 515, 517, 85 A. 616. No argument has been made in behalf 
of the defendants, but it does not appear that the mortgagors are asserting any 
claim under the policies, or that the mortgagee denies the right of the plaintiffs 
to take over the mortgage for the protection of their rights against the mortgagors. 
It follows that a decree dismissing the bill should be entered. 

Case discharged. 


Peaslee, C. J., and Branch, J., did not sit; the others concurred. 


FERRAGINA v. INSURANCE CO. OF NORTH AMERICA, 
PHILADELPHIA, PA., et.al. 
Court of Chancery of New Jersey. 
Jan. 14, 1932. 
2. INSURANCE. 

Mortgagor held not entitled to stay foreclosure decree in favor of insurers 
as subrogees pro tanto of mortgagee under standard mortgagee clause. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Syllabus by the Court. 

1. Sale under decree in mortgage foreclosure will not be stayed and the 
tnortgagee compelled to resort to recovery of loss under fire insurance policy to 
satisfy the mortgage debt. 

2. Sale under decree in mortgage foreclosure in favor of insurance compan- 
ies as subrogees pro tanto of the mortgagee under standard mortgagee clause 
in insurance policies, upon paying a fire loss to the mortgagee and denying lia- 
bility to the insured, will not be stayed upon a bill by the insured for. injunction. 
The decree is res adjudicata and relief must be sought in the foreclosure suit for 
a stay until the insurer’s liability to the insured is settled at law. 

Suit by Antonio Ferragina against the Insurance Company of North America, 
Philadelphia, Pa., New Jersey Insurance Company, and others. On complain- 
ant’s motion for an injunction pendente lite. 

Injunction denied, and the bill dismissed. 

Bozza & Bozza, of Newark, for complainant. 

J. Harry Hull, of Nutley, for Mortgage & Title Co. 

Arthur T. Vanderbilt, of Newark, for insurance companies. 

Backes, Vice Chancellor. 


The complainant was insured against loss of his property by fire by the 
two first-named insurance companies, each for $10,000, loss if any, payable to 
the Mortgage & Title Company, holder of an $18,000 mortgage. A fire destroyed 
the property. The insurance companies, denying liability to the complainant, 
adjusted the loss with the mortgagee at $9,000, each paying to it one-half, each 
taking an assignment of the mortgage to that extent in virtue of the right of sub- 
rogation under the standard mortgagee clause in the policies. The assignment 
was to a trustee. The Mortgage & Title Company filed a bill to foreclose its 
mortgage and the property has been advertised for sale under a decree to make 
$9,237 the balance due the mortgagee and $9,156 due the insurance companies 
trustee. The complainant was, of course, a party to that suit; be made no de- 
tense. 


- 


The bill now presented is to restrain the sale; to compel the insurance com- 
panies to pay off the mortgage; to compel the mortgagee to elect between its 
right under the mortgagee clause in the policies and the security of its mort- 
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gage, and that the insurance companies he denied their right of subrogation. 
There is originality in the effort. To color the bill as one for relief for fraud, 
the pleader characterizes the assignment to the trustee as a “subterfuge” and 
the foreclosure bill as “sham and collusive.” There are no specific allegations of 
inequitable conduct and the meaningless vituperation is pure scandal. Naked 
charges of fraud are offensive and reprehensible. 

The theory of the complainant is that the mortgagee clause in the policies 
imposes upon the insurance companies the obligation to pay the mortgage debt. 
That is not so. The liability is limited to the loss by fire. Palmer v. Niagara 
Fire Ins. Co., 87 N. J. Eq. 347, 100 A. 225, L. R. A. 1917D, 871. 

[1, 2] The contention that the amount of the policies is a fund between 
which and the mortgage security the mortgagee is bound to choose to make 
its debt is fanciful. Even if the policies were a fund, debtor cannot dictate 
to his creditor out of which of his securities he should make his debt. The 
equity lies only in a subordinate holder of some of the property. 

The decree in favor of the trustee for the insurance companies was regularly 
and lawfully entered and is not here open to attack. Having denied liability to 
the owner, upon discharging their obligation to the mortgagee, they became 
subrogated to the mortgage security pro tanto, manifested by the assignment to 
their trustee. American Eagle Fire Ins. Co. v. Grant B. & L. Ass’n, 108 N. J, 
Eq. 83, 154 A. 112. The decree is res adjudicata. If the complainant has a de- 
fense, he should have made it when the opportunity was afforded in the fore- 
closure suit. 

To the foreclosure decree in favor of the mortgagee, there is absolutely 
nothing of merit in the bill to warrant interference with its execution. 

The complainant has an action pending at law against the insurance companies 
upon the policies. By his bill he, in effect, seeks to recover on the policies in this 
court to create a fund out of which to pay the balance due the mortgagee, and to 
offset the decree of the insurance companies in the foreclosure suit. His rights 
under the policies are essentially legal and, disputed, are enforceable at law only. 
He has no equity to restrain the mortgagee until he can put himself in funds 
to pay the mortgage debt. Security B. & L. Ass’n v. Grande, 102 N. J..Eq.. 320, 
140 A. 580. Had he, in the foreclosure suit, asserted his claim on the policies 
against the insurance companies and contested their right to subrogation, the court 
would have stayed the proceedings in that respect and awaited the outcome of the 
action at law. 

As the decree in foreclosure stands unimpeached by the allegations of the 
bill, an injunction will be denied and the bill dismissed. 

If the complainant is entitled to relief he must seek it in the foreclosure suit. 
If his cause has merit, equity will not turn him away unless he has forfeited his 
tight to be heard by his conduct. 


ROSE INN CORPORATION v. NATIONAL UNION FIRE INS. CO. et al. 
Court of Appeals of New York. Jan. 5, 1932. 
179 Northeastern Reporter 256. 


INSURANCE. 

Agency authorized by insured to maintain specific amount of insurance could 
ie immediate cancellation of policies and issue new policies immediately ef- 
ective. 

The above holding was based on principle of almost universal ac- 
ceptance that where assured has applied for insurance to agent having 
authority to write policies for many companies, has left to agent selection 
of companies, with instructions to maintain insurance in an amount stated, 
and agent has undertaken to act, agent, on notice from his companies to 
cancel, has power to waive for assured the five-day period of cancellation, 
to cancel the policies at once, and immediately to write new policies in 
other companies for assured, so that the new policies become at once 
effective. 

For other cases, see Insurance, Dec. Dig. §§ 129, 229[4].) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Action by the Rose Inn Corporation against the National Union Fire Insurance 
Company, the London Assurance Corporation, and certain other insurance com- 
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panies. From a judgment of the Appellate Division (229 App. Div. 349, 243 
N. Y. S. 249), reversing on the law and facts, with directions, a judgment of the 
Special Term (133 Misc. Rep. 440, 232 N. Y. S. 351), in favor of plaintiff as to 
two of the insurance companies and dismissing the complaint as to the other three 
insurance companies, the named insurance companies appeal. 

Affirmed. 

Charles B. Sullivan, of Albany, for appellants. 

Charles L. Hoey, of Saratoga Springs, for plaintiff-respondent. 

Frank Sowers, of New York City, for defendants-respondents. 

KELLoce, J. 

An agency, representing many insurance companies, was intrusted by its 
principals with the possession of blank fire insurance policies, which it was 
authorized to fill out and countersign, and when completed, to issue and deliver to 
applicants for insurance. The plaintiff acquired property upon which the agency 
had previously written insurance. The agency was thereupon instructed by the 
plaintiff to maintain for it the amount cf insurance previously written. This 
amount in future was to remain the same, unless the plaintiff gave orders to 
increase it. The selection of the companies was left entirely to the agency; the 
plaintiff “wanted a certain amount of insurance;” that was all that it “was 
interested in.” Thereafter, the agency wrote policies for the plaintiff in companies 
of its own selection. When insuring companies notified the agency to cancel policies, 
the agency immediately marked them canceled upon its books, wrote _ policies in 
other companies, and sent the new policies to the plaintiff, with notices of 
cancellation of the old policies. The plaintiff was fully aware of this practice, 
and never rejected the new policies delivered to it. In the particular instance 
with which we are now concerned, the agency followed its previous practice. 
The agency received notices from certain of its principals, the respondents, to 
cancel their policies. It immediately marked them canceled on its books, wrote 
‘wp new policies in other companies, the appellants, and mailed new policies, to- 
gether with notices of cancellation of the old, to the plaintiff. Before these 
notices and policies were actually received by the plaintiff, and therefore before 
the expiration of the five-day period for cancellation provided for in the old 
policies, its property was destroyed by fire. It is a principle of almost universal 
acceptance that where an assured has applied for insurance to an agent, having 
authority to write policies for many companies, has left to the agent the selec- 
tion of the companies, with instructions to maintain the insurance in an amount 
stated, and the agent has undertaken so to act, the agent, upon notice from his 
companies to cancel, has power to waive for the assured the five-day period of 
cancellation, to cancel the policies at once, and immediately to write new policies 
in other companies for the assured, so that the new policies become at once 
effective. The following cases are a few among many in which the principle 
stated has been enunciated: May v. Hartford Fire Ins. Co., (C. C. A.) 297 F. 
997, 998; Sterling Fire Ins. Co. v. Comision Reguladora Del Mercado De Hene- 
quen, 195 Ind. 29, 143 N. E. 2; Federal Ins. Co. of Hartford, Conn., v. Sydeman, 
82 N. H. 482, 486, 136 A. 136; Schauer v. Queen Ins. Co., 88 Wis. 561, 60 N. W. 
994; Pelaggi & Co. v. Orient Ins. Co., 102 Vt. 384, 148 A. 869. The holding in 
this case that the old policies had been canceled, and that the new policies had 
become effective, was unquestionably correct. 

The judgment should be affirmed with costs. 

Cardozo, C. J., and Pound, Crane, Lehman, O’Brien, and Hubbs, JJ., concur. 

Judgment affirmed. 


SAVARESE et al. v. OHIO FARMERS’ INS. CO. of LE ROY, OHIO, et al. 
Supreme Court, Appellate Division, First Department. Jan. 15, 1932. 
254 New York Supplement 683. 
1. INSURANCE. 


Where mortgagor takes out fire policy for mortgagee’s benefit, and policy 
contains standard mortgagee clause, mortgagee cannot recover insurance money 
unless he suffers actual loss by fire. 


(For other cases, see Insurance, Dec. Dig. § 581.) 
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2. INSURANCE. ; 
Intention of parties to fire insurance contract is paramount. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. : 
Where mortgaged building, damaged by fire, was restored to condition it was 
in before fire, mortgagees under standard mortgagee clause held not entitled to 
recover proceeds of insurance. 
Fire insurance policy contained standard mortgagee clause by terms 
of which any loss or damage was payable to mortgagees as their interest 
may appear. After the mortgaged building was damaged by fire, the mort- 
gagor had the premises restored to the condition in which they existed be- 
fore the fire. The work of restoring the premises was done without the 
knowledge, consent, or approval of the mortgagees. 
(For other cases, see Insurance, Dec. Dig. § 581.) 
4. INSURANCE. 
Where mortgaged building is restored after fire, mortgagor who paid cost 
of restoration is subrogated to mortgagee’s rights under fire policy containing 
standard mortgagee clause. 
(For other cases, see Insurance, Dec. Dig. § 581.) 


Submission of a controversy on an agreed statement of facts under Civil 
Practice Act, § 546, between Pasquale Savarese and another, and the Ohio 
Farmers’ Insurance Company of Le Roy, Ohio, and others. 

Judgment directed in favor of the defendant Max Markowitz, and in favor 
of the defendant Leopold O. Kirven, in accordance with opinion. 

Argued before Finch, P. J., and Merrell, McAvoy, Martin, and Sherman, JJ. 

Samuel D. Cohen, of New York City (E. J. Dimock, of New York City, 
of counsel; Joseph Greenhill, Barent L. Visscher, and Hazel Flagler, all of New 
York City, on the brief), for plaintiffs. 

Joseph Greenhill, of New York City, for defendant Ohio Farmers’ Ins. Co. 

Alan L. Dingle, of New York City, for defendant Max Markowitz. 

McAvoy, J. 

The defendant Ohio Farmers’ Insurance Company by its general agents issued 
its policy of fire insurance to the Loretta Realty & Finance Corporation on June 
6, 1927, insuring against all direct loss or damage by fire for three years from 
May 26, 1927, to May 26, 1930, to the extent of $7,500, the brick building No. 
16 West 119th street, borough of Manhattan, city of New York. 

The policy contained the New York standard mortgagee clause, by the terms 

of which any loss or damage was to be payable to the plaintiffs Pasquale and 
Giacomo Savarese, as mortgagees, as interest may appear. On August 16, 1927, 
the said premises were conveyed by the Loretta Realty & Finance Corporation to 
the defendant Kirven, and a rider noting the change of ownership was attached 
to the policy. On June 28, 1929, a fire occurred in the insured premises, damaging 
them to the extent of $4,230. 
_ On the date of the issuance of the said policy and continuing to the present 
time, the plaintiffs Savarese were the owners of a bond secured by a mortgage 
on the said premises for $7,500, upon which there remains unpaid the sum oi 
$6,500. The said mortgage provided that the mortgagor should keep the premises 
insured against loss by fire for the benefit of the mortgagee. 


_In addition to the policy of $7,500 above set forth, there was a fire insurance 
policy for $15,000 and one for $3,000, and a blanket policy covering two buildings, 
Nos. 16 and 18 West 119th street, for $2,000, of which other policies the plain- 
tiffs Savarese had no knowledge. All of said policies, excepting the one for 
$7,500, issued by the defendant Ohio Farmers’ Insurance Company, covered in- 
terests other than those of the plaintiffs. The value of the premises covered by 
the defendant’s insurance policy at the time of the fire was $22,500, and the said 
Premises were in good condition prior to the fire. 

On July 26, 1929, the owner of the premises, the defendant Kirven, made an 
agreement with the defendants Markowitz & Gray whereby Markowitz & Gray 
agreed to repair the fire damage for $3,200, which sum the owner agreed to pay. 
To secure Markowitz ‘& Gray, Kirven assigned to them all his right, title, and 
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interest in and to the proceeds of all of the fire insurance policies on the buildings 
16 and 18 West 119th street to the extent of $3,200 thereof. 

The said Markowitz & Gray duly restored the said premises by the 6th day 
of September, 1929, to the condition in which they existed before the fire, and 
performed each of the terms, covenants, and conditions of the said agreement on 
their part to be performed. 

On October 16, 1929, the holder of the first mortgage on the premises, the 
Metropolitan Savings Bank, commenced an action in the Supreme Court, New 
York county, to foreclose its mortgage for $12,500, and on or about January 4 
1930, the premises were sold at a foreclosure sale which resulted in a deficiency 
judgment in favor of the Metropolitan Savings Bank and against the mortgagor, 
the Loretta Realty & Finance Corporation. 4 

Plaintiffs had no knowledge of the said assignment nor of the agreement 
between Kirven and Markowitz & Gray, and the said work in restoring the said 
premises to the condition in which they existed before the fire was done without 
the knowledge, consent, or approval of the plaintiffs. 

Markowitz & Gray claim to be entitled to collect from the defendant insur- 
ance company under Kirven’s assignment the sum of $862.15, and Kirven claims 
to be entitled to recover $296.49 out of the said policy. The defendant insurance 
company maintains that ‘its liability is $1,178.64. Plaintiffs demand judgment jor 
the full amount of the fire loss, $4,230. 

Plaintiffs contend that the standard mortgagee clause contained in the insur- 
ance policy involved here created an independent contract of insurance for the 
separate benefit of the plaintiffs, the mortgagees named in the said mortgagee 
clause; that the mortgagees are entitled to the full amount of the proceeds of the 
fire insurance policy, regardless of any provision therein contained for the pay- 
ment to the mortgagees of a proportionate amount thereof, since even a policy 
which is void as to the owner may, under the standard mortgagee clause, be valid 
as to the mortgagees. 

Plaintiffs also contend that the term “other insurance” means “other insur- 
ance” covering the same interest, whereas here the only insurance covering 
plaintiffs’ mortgage for $7,500 was the defendant’s policy. The plaintiffs had no 
knowledge of any other policies. It is conceded that the other policies did in fact 
insure the owner and another mortgagee, and that plaintiffs were not mentioned 
and had no interest therein. Under such circumstances, so far as plaintiffs were 
concerned, there was no other insurance on the property. 

Plaintiffs further contend that, so far as the pro rata liability and the average 
clauses are concerned, they are inapplicable to mortgagees named in a standard 
mortgagee clause, and that the defendant insurance company is liable to the 
plaintiffs to the full extent of the fire loss. 

[1] Plaintiffs also claim. that a contract of insurance is personal, and’ there- 
fore the defendant Markowitz has no interest in, or claim to, the proceeds of the 
fire insurance policy. We hold, however, that the rule is, and the intent of the 
parties was, where fire insurance has been taken out by a mortgagor for the 
benefit of the mortgagee and a policy issued by an insurance company naming 
the, mortgagor as the insured and containing a mortgagee clause, with loss, if 
any, payable to the mortgagee as interest may appear, unless the mortgagee suffers 
an actual loss by reason of the fire, that he is not entitled to recover the insur- 
ance money. 

The provision that no act of the mortgagor shall invalidate the policy as to 
the mortgagee does not involve this principle. 

No cases are disclosed where there were no losses sustained by reason of 
fire, and none where there had been a restoration of the property by the owner 
or the mortgagor, in which the mortgagee prevailed in his suit. In all the cases 
presented, the question before the court in each instance was: Could any act or 
omission on the part of the mortgagor invalidate and defeat the recovery of the 
mortgagee when the policy expressly provided that the loss, if any, should be 
payable to the mortgagee, or contained words now known as the standard mort- 
gagee clause? 


[2] The intention of the contracting parties is held paramount. a 
[3] The mortgage provides that the mortgagor shall ‘keep the buildings in- 
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sured. against loss by fire for the benefit of the mortgagee. The parties to this 
mortgage had in mind the. concept that should a fire occur in the premises, and 
the value of the security which the mortgagee held be lessened, the mortgagee 
would be reimbursed if. he actually suffered such a loss by reason of the fire. 
The mortgage res should always be held intact .as against fire loss under the 
parties’ agreement. The mortgage debt was not insured. When the property was 
damaged by fire, there was a loss, and the mortgagee was entitled to the insur- 
ance moneys. When the building was repaired, the loss was vitiated. If the mort- 
gagee received the insurance moneys, there would be no obligation on the part 
of the mortgagor to repair the premises or to restore them to their original 
condition. 

We find nothing in the act of the mortgagor which could be construed as an 
attempt to invalidate the policy. The mortgagor restored his premises to the 
condition in which they existed prior to the fire. This was not an act to invalidate 
the policy. It had no effect on the validity of the policy. 

No loss or damage by fire has been sustained by the plaintiffs as mortgagees, 
and they may not recover any indemnity, which is insurance’s sole design. 

[4] Where the building is restored after a fire, the mortgagor who pays the 
cost is subrogated to the rights of the mortgagee under a fire insurance policy. 

We find therefore that defendant Markowitz, the assignee, should be awarded 
the amount of his claim, and that defendant Kirven, the owner, should receive the 
balance. Judgment should be rendered in favor of the defendant Max Markowitz 
in the amount of $862.15, without interest and without costs, and in favor of the 
defendant Leopold O. Kirven in the amount of $296.49, without interest and 
without costs. 

Judgment directed in favor of defendant Max Markowitz in the amount of 
$862.15, without interest and without costs, and in favor of defendant Leopold 


O. Kirven in the amount of $296.49, without interest and without costs. Settle 
order on notice. All concur. 


SOUTHERN HOME INS. CO. OF THE CAROLINAS v. BOWERS. 


Supreme Court of Appeals of Virginia. Jan. 14, 1932. 
161 Southeastern Reporter 914. 
1. INSURANCE. 


Although fire policy provided that no action should be sustainable unless all 
requirements of policy should be complied with, failure to file proof of loss 
within time specified held not to bar action thereon (Code 1930, §§ 4221, 4227a). 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 


After court’s interpretation of fire policy, subsequent policy containing sub- 
stantially same language must be construed as made with that interpretation placed 
on language by parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Where there is no conflict in evidence, what is reasonable time for filing proof 
of loss after fire is for court. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Error to Circuit Court, Mecklenburg County. 

Action by Carrie M. Bowers, administratrix of the estate of Sandy W. 
Bowers, deceased, against the Southern Home Insurance Company of the Car- 
olinas. To review an adverse judgment, defendant brings error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, and Browning, JJ. 

Alexander H. Sands, of Richmond, for plaintiff in error. 

ed La and F. C. Bedinger, both of Boydton, for defendant in error. 

PES, J. 

_ This case is here upon a writ of error to a judgment of the circuit court 
of Mecklenburg county, in favor of Carrie M. Bowers, administratrix of Sandy 
W. Bowers, deceased, in an action brought by her against Southern Home Insur- 
ance Company of-the Carolinas to recover upon a fire insurance policy. 

Sandy W. Bowers was the owner of a dwelling house in Mecklenburg county, 
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Va. On April 3, 1928, the defendant issued to him a fire insurance policy insuring 
this dwelling for $1,500, and the personal property therein for $1,000. 

On the same day Bowers took out a policy in the Pacific Fire Insurance Com- 
pany for $1,500 on the building and $1,000 on the personal property; and at that 
time this property was also insured by the Hartford Fire Insurance Company 
under a policy issued in 1925 for $8,000 on the building and $2,000 on the personal 
property. At the time of the fire all three of these policies were in force. The 
facts mentioned in this paragraph have no bearing on the question here at issue, 
but they form the background against which this litigation is projected. 

On November 29, 1928, this property was totally destroyed by fire. 

At the time of the fire Sandy Bowers was working in the island of Bermuda. 
Notice of the fire was given to Miss Annie Field, the agent of the defendant at 
Chase City, by whom the policy had been issued. Within a short time Mr. R. M. 
Friend of the Southern Adjustment Bureau, the representative of the defendant, 
came to see Carrie Bowers, the wife of the insured, and viewed the ruins. He 
told her he could not negotiate with her with reference to the matter unless she 
had a power of attorney from Sandy Bowers empowering her to act for him. 

Carrie Bowers had a power of attorney drawn up and sent to Sandy Bowers, 
who executed it and returned it to her about the middle of December, 1928. 

Mr. Friend then requested the execution of a nonwaiver agreement before 
proceeding further with an investigation of the matter for the defendant. Carrie 
Bowers refused to sign this agreement, acting under the advice of her counsel, 
Mr. F. C. Bedinger. 

While negotiations with reference to the signing of the nonwaiver agreement 
were taking place, Sandy Bowers died, on January 28, 1929, in Bermuda; and on 
or about February 15, 1929, Carrie Bowers qualified as the administratrix of his 
estate. 

On February 18, 1929, acting under advice of her counsel, Mr. Bedinger, 
Carrie Bowers reconsidered and signed in duplicate the non-waiver agreement; and 
her counsel mailed it to Mr. Friend. 

On February 22, 1929, Mr. Friend signed this agreement on the part of the 
defendant; and mailed one copy thereof to counsel for Carrie Bowers, writing 
him that he or some other adjuster would come to see him at an early date. 

After this Mr. Friend went to Mecklenburg county and there had a short 
interview with Mr. Bedinger with reference to this matter, but what was said or 
done at that time does not appear from the record. The following correspondence 
then took place between Mr. Bedinger and Mr. Friend. 

“March 19, 1929. 
“Dear Mr. Friend: F 

“You were here on March 2nd and had a short talk with me about the fire 
loss of Sandy W. Bowers, of Skipwith, Virginia. It has now been seventeen days 
since you looked into this matter and I am at a loss to understand why you do 
not write me something about it. I will greatly appreciate your prompt attention 
to this matter. I will be greatly obliged to you if you will write me frankly 
what you propose to do as we do not see why you should delay the matter any 
longer. We wish the matter brought to a conclusion promptly and I will cer- 
tainly appreciate a word from you at once. 

“Yours very truly, 
“[Signed] F. C. Bedinger.” 
“March 22, 1929. 
“Dear Mr. Bedinger: : 

“T have for acknowledgment your favor of the 19th instant having reference 
to the fire of Sandy W. Bowers of Skipwith, Va., and in reply would advise that 
I have made my report to the companies and can only refer you to the terms 
and conditions of the policies if any claim is to be made thereunder. 

“Yours very truly, . 
“TSigned] R. M. Friend, Manager. 

So far as the record shows, all negotiations between the parties with refer- 
ence to a settlement by the defendant with the plaintiff ceased with this letter. 

Up to this time no proof of loss had been filed, and none was filed until 
August 6, 1929 (received by the company August 9). In explanation of why no 
proof of loss had been filed, Carrie Bowers testified as follows: 
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“She (Miss Annie Friend, the agent for the defendant at Chase City) told 
me she had sent in all the proofs and filed the copy the day she came down to 
see the ruins.” (She said) “she did not know why they had not settled; they 
had not refused to settle and she was satisfied they would settle. * * * Miss 
Annie told me everything had been done that should be done.” 

“I cannot recall (when she told me this), but (it was) soon after we did 
not hear from the insurance company. It was before Mr. Friend came down and 
after Mr. Friend came down. Miss Annie told me every time she had filed all the 
papers, and she did not know any reason the companies had not adjusted the fire, 
but she was sure the companies would do what was right.” 

However this may be, Mr. Bedinger testified that in May, 1929, he found 
that no proof had been filed. In reply to a question by Mr. Turnbull, of counsel 
for Carrie Bowers, asking whether he could account for the delay from that -time 
until August 6, in filing proof of loss, Mr. Bedinger replied: “Yes, in a measure. 
You and I both, were working on them at that time. It was almost impossible 
to get the figures. We had to wait a long time for Carrie Bowers to fix her 
estimate of it. She got it wrong once or twice and we could not get it ready. 
We did all humanly possible to get it in.” 

Upon receipt of proof of loss on August 9, 1929, the company merely ac- 
knowledged receipt thereof. 

The policy here in question has six consecutive paragraphs in it entitled, 
“Requirements in Case of Loss,’ “Appraisal,” “Company’s Option,” “Abandon- 
ment,” “When Loss Payable,” and “Suit.” We are here concerned only with the 
first named and the last two named, the material parts of which read as follows: 

“Requirements in Case of Loss. 

“The insured shall give immediate notice in writing to this company, of any 
loss or damage * * * stating the quantity and cost of each article and the 
amount claimed thereon; and the insured shall within sixty days after the fire, 
unless such time is extended in writing by this company, render to this company 
a proof of loss, signed and sworn to by the insured, stating * * *” (The 
italicized words are printed in boldfaced black type). 

“When Loss Payable. 

“The amount of loss, or damage, for which this company may be liable shall 
be payable sixty days after proof of loss, as herein provided, is received by this 
company and ascertainment of the loss or damage is made either by agreement 
between the insured and this company expressed in writing or by the filing with 
this company of an award as herein — 

“Suit. 

“No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity unless all the requirements of this policy 
shall have been complied with, nor unless commenced within twelve months next 
after the fire.” (Italics ours.) 

In the trial court the defendant set up three major defenses: 

(1) That the policy had been violated in respect to other and additional in- 
surance without endorsement in writing so permitting; (2) that the insured had 
failed to comply with the terms and conditions of said policy in respect to filing 
sworn proofs of loss within the time stipulated therein; (3) that the actual cash 
value of the property was far less than the amount claimed by the plaintiff in the 
declaration. 

[1] The company introduced evidence tending to prove each of these defenses, 
especially the first; but the issues of fact under the first and third defenses were 
found against the defendant by the jury; and as stated by the insurance com- 
pany in its brief, the single question here presented to the court by the plaintiff 
In error under its several assignments of error is: Did the failure of Sandy 
Bowers and his administratrix to file proof of loss prior to August 6, 1929, bar 
oy under the provisions of the policy above quoted? The trial court held 
it did not. 

The only reported case in which this question has been passed upon by this 
court is North British Ins. Co. v. Edmundson, 104 Va. 486, 52 S. E. 350, 352. 
An examination of the record shows that in that case the paragraph corresponding 
to the paragraph entitled “Suit” in the policy here before us read: 

“No suit or action on this policy for the recovery of any claim shall be 
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sustained in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within 12 months next 
after the fire.” 

The difference in language is that in the instant case the language is “unless 
all the requirements * * * have been complied with,” while in the North 
British Case, and in most of the cases which have arisen in other jurisdictions, 
the language has been “until after full compliance * * * with all the fore- 
going requirements,” or words to that effect following “until after.” 

There are cases from other jurisdictions in which the court has held that, 
where. a policy provides that the insured shall, or must, file with the company 
proof of loss “within” a given time after the fire, and also a provision that no 
suit or action shall be brought on the policy “until after” full compliance with 
all the requirements of the policy, failure to file proof within the time specified is 
a complete bar to a recovery. Teutonia Ins. Co. v. Johnson, 72 Ark. 484, 82 S. W. 
840; White v. Home Mut. Ins. Co., 128 Cal. 131, 60 P. 666; cases cited in note, 
L. R. A. 1915F, p. 1215. The legal reasoning in these cases is strong and logical, 
and is followed and ably presented in the brief of the plaintiff in error. 

However, in an effort to do substantial justice between the insured and the 
insurer, the great majority of the courts, including the Virginia court, have with 
a broad sweep of the hand wiped aside what they regard as a technicality, and 
held otherwise. These courts hold that where a policy contains a provision with 
reference to the filing of proof of loss such as is contained in the policy here 
before us, and in another paragraph, separated by several paragraphs from the 
provision as to filing proof of loss, provides that no suit shall be brought “until 
after” full compliance with all the requirements of the policy, this is not to be 
construed as providing that the failure to file proof of loss within the required 
time shall work a forfeiture of the policy, or be a bar to an action thereon. 
North British, etc., Ins. Co. v. Edmundson, 104 Va. 486, 52 S. E. 350; 5 Joyce 
on Ins. (2d Ed.) § 3282, and cases there cited; note, L. R. A. 1915F, p. 1215 
et seq., and cases there cited; 33 C. J., Insurance, § 661. See, also Raleigh Hdw. 
Co. -v. Williams, 106 W. Va. 85, 144 S. E. 879, where the pertinent word is 
“unless” as in the case at bar. 


It is contended by the plaintiff in error that these cases are not controlling 
in this case because the word here used is “unless” instead of “until after.” 
But we are of opinion that the change from “until after” to “unless” in 
no way changes the meaning of the paragraph. The reasoning of the court 
on this point in Raleigh Hdw. Co. v. Williams, 106 W. Va. 85, 144 S. E 
879; Teutonia Ins. Co. v. Johnson, 72 Ark. 484, 82 S. W. 840; and White v. 
Home Mutual Ins. Co., 128 Cal. 131, 60 P. 666, is irrefutable. 


In full compliance with the provisions of a policy includes the filing of proof 
of loss within sixty days after the fire; the provision that “no suit * * * shall 
be sustainable * * * until after full compliance” with all the requirements ot 
the policy bars the bringing of a suit as effectually as does a provision that “no 
suit * * * shall be sustainable * * * «unless all the requirements of this 
policy have been complied with.” 


If full compliance requires filing of proof of loss in sixty days, then, if no 
proof of loss has been filed within sixty days, it is thereafter utterly impossible 
to comply with all the requirements of the policy; and if suit cannot be instituted 
until after this requirement has been fully met, then after the lapse of sixty days 
without proof of loss being filed, the right to bring suit on the policy necessarily 
is barred. - 

The only escape from this conclusion is to construe the policy as not requiring 
that proof of loss shall be filed within sixty days, but as requiring that it shall, 
unless waived, be filed before suit brought. This is what we understand the hold- 
ing of the majority of the courts to be, with this proviso, however: If the 
policy provides that the company cannot be required to settle until sixty days 
after proof of loss filed, and that no suit shall be brought unless brought in one 
year, then, unless the company has waived filing of proof of loss, a failure to 
file proof of loss until within sixty days of the expiration of the one year period 
will bar an action on the policy. cate ‘ : 

[2] It is without profit now to consider whether the Virginia court in 1905, 
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in North British, etc., Ins. Co. v. Edmundson, supra, adopted the correct con- 
struction of such insurance contracts or not. Since that time insurance contracts 
made in Virginia in this, or substantially the same language, must be construed 
as having been made with that interpretation placed upon the language by the 
parties. If, perchance, it should be said that in that case the court wrote a new 
contract for the parties, to now change the construction placed upon this or 
substantially the same provision, after it has been so long acted upon, would be 
again to write a new contract for the parties. 

' The point is further made by the plaintiff in error that the court erred in 
leaving to the jury the question whether the proof of loss was filed in a reason- 
able time. The instruction given by the court reads: 

“Instruction D. 

“If the jury believe from the evidence that the plaintiff offered to the de- 
fendant a proper proof of loss within a reasonable time, under all the circum- 
stances of the case, after the fire, and not later than sixty days prior to the end 
of the twelve months from the date of the fire, then they are instructed that such 
offer of proof was in full time, even though it was made more than sixty days 
after the date of the fire.” 

[3, 4] This was technical error. Even if the policy is to be construed as pro- 
viding that proof of loss must be filed within a reasonable time, where there is 
no conflict in the evidence, what is a reasonable time is a question of law for the 
court, not a question of fact for the jury; and there was no conflict of evidence 
on this point. In approving the above instruction in North British, etc., Ins. Co. 
v. Edmundson, supra, we do not understand the court to have established a con- 
trary rule. 

But this was not reversible error in this case. As we understand the rule 
which has been established by the courts holding the majority view above men- 
tioned, if in such a case as this proof of loss is filed before suit brought, and 
within ten months from the date of the fire; then failure to have filed it sooner 
does not bar a recovery, unless, perhaps, it be shown that the delay for more 
than sixty days has in some substantial way prejudiced the rights of the insurance 
company, which is not shown in the instant case. 


What is herein said must be understood as applying strictly to filing proof 
of loss, and not to other requirements of the policy. 


We have been cited by the plaintiff in error to the construction placed by the 
court upon the statute construed in O’Neil v. City of Richmond, 141 Va. 168, 
126 S. E. 56, and upon the bill of lading clauses construed in Liquid Carbonic 
Co. v. Norfolk & Western Ry. Co., 107 Va. 323, 58 S. E. 569, 13 L. R. A. (N. S.) 
753; Atlantic Coast Line R. Co. v. Bryan, 109 Va. 523, 65 S. E. 30; and Va. 
Car. Chem. Co. v. So. Express Co., 110 Va. 666, 66 S. E. 838. The plaintiff in 
error contends that these casés sustain its contention that by the change of “until 
after” to “unless” it has made the failure to file proof of loss within sixty days 
a bar to recover on the policy. The sentence construed in the last-named case 
reads: “In no event shall the Southern Express Company be liable for any loss 
or damage unless the claim therefor shall be presented to them in writing at this 
office within thirty days after this date.” 


This is typical of the sentence in the statute, or bill of lading, construed in 
the other three cases last above cited. In each instance the very sentence which 
provides for the filing of notice within a given time, provides also that the failure 
to file within that time shall bar a recovery. Were the insurance companies to 
so change their policies as to stipulate in the same direct, plain, and explicit 
manner that failure to file proof of claim within sixty days should bar a recovery, 
these cases would be in point; but they are not authority for the contention that 
by merely changing “until after” to “unless” in the suit clause above quoted, the 
meaning of the contract has been changed. 


_The plaintiff in error also points our attention to section 4221 of the Code, 
which requires the insurer upon application to furnish forms for proof of loss, 
and to section 4227a of the Code (enacted in 1918), which provides in part: 

“Where the policy of insurance requires the proof of loss to be filed within 
a specified time, all time consumed in an effort to adjust the loss is not to be 
considered as a part of such time.” 
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This provision is a wise safeguard the Legislature has thrown around the 
insured in case an insurance company should draft a policy contract which suc- 
ceeds in doing what the court held had not been done in the policy construed in 
North British, etc., Ins. Co. v. Edmundson, supra. If, however, the Legislature 
had. intended to change the rule as laid down in that case, it is reasonable to 
suppose it would have done so in some clearer and plainer manner, than by the 
inference which the plaintiff in error seeks to draw from the enactment of this 
statute. 

It is useless here to discuss the act of 1928 (Acts 1928, pp. 763-766, c. 256) 


adopting a standard policy, as the policy here in question was written before that 
act became effective. 


DISNEY v. NATIONAL UNION INDEMNITY CO. No. 23329. 
Supreme Court of Washington. Dec. 21, 1931. 
6 Pacific Reporter (2d) 359. 
1. INSURANCE. 


Issue of assured’s collusion with parents in refusing to sign amended answer 
for liability insurance company defending mother’s suit held for jury. 

The evidence disclosed that the assured had loaned his automobile to 
his father and mother for a pleasure trip, but had failed to notify them 
that steering gear was defective, and that as a result his mother was in- 
jured when automobile ran off highway. The assured signed original an- 
swer, alleging in effect that automobile was in good condition, and that 
his parents were familiar with condition, but refused to have this allega- 
tion embodied in amended answer. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 
Department 1. 


Appeal from Superior Court, Pierce County; E. D. Hodge, Judge. 

Action by Charles H. Disney against the National Union Indemnity Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

F. A. Latcham, of Tacoma, and Whittemore & Truscott, of Seattle, for ap-, 
pellant. 
G. C. Nolte, of Tacoma, for respondent. 
MITCHELL, J. 


The appellant, National Union Indemnity Company, for a valuable consider- 
ation, delivered to respondent, Charles H. Disney, its policy insuring him against 
loss and expense resulting from claims upon him for damages on account of bod- 
ily injury to any person or persons accidentally suffered or claimed to have been 
suffered while the policy was in force by reason of the ownership, maintenance, or 
use of a certain automobile, described in the policy. The assured loaned the au- 
tomobile to a party, including his father and mother H. H. and Elizabeth Disney, 
for a day’s pleasure trip. The steering gear of the automobile was defective, 
which made it unsafe for use by one having no knowledge of the defect. The as- 
sured neglected to notify the parties to whom it was loaned of its defect, and, 
during the trip, it became unmanageable, ran off the highway, and injured Eliz- 
abeth Disney. She and her husband brought an action against Charles H. Disney 
to recover on account of the injuries sustained by her. He tendered the defense 
of that action to the insurance company under and according to the terms of the 
policy. The insurance company accepted the burden and conduct of the defense, 
and through its attorneys, upon information supplied by adjusters for the insur- 
ance company, prepared the answer in that case and represented the defendant at 
the trial. The jury disagreed at the trial. The plaintiffs in that action then 
amended their complaint, and, when the defendant was called upon to make an- 
swer thereto, he declined to reassert the allegation of his answer to the original 
complaint to the effect that the automobile was in good repair and that his parents 
were familiar with its condition, because, as he stated, it was a fact that the au- 
tomobile did have defective steering gear and his parents did not know it, and 
that he would not verify an answer to the contrary. In this respect, and in ex- 
planation of his signing the answer to the original complaint in that case, he testi- 
fied in the trial of the present case that, upon signing that answer, he merely 
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glanced at it, did not understand what it contained, and that at the trial in that 
case, which resulted in a mistrial, he was not able to tell what the answer con- 
tained. His testimony at the time of that mistrial was that the automobile was 
defective, and that his parents were not aware of it. Because of his so testifying 
and of his refusal to make answer as before, and because of other things, the de- 
tails of which are not important and with reference to which the assured testified 
in the present case, the insurance company withdrew from the management of the 
defense of the assured in that case and gave him written notice to that effect stat- 
ing that it did so upon the ground of collusion and failure on the part of the as- 
sured to co-operate in the defense of the action against him as required by the 
terms of the insurance policy. Later, that suit was tried and resulted in a verdict 
and judgment against the defendant therein in the sum of $3,960.70, upon which 
execution issued against the property of the judgment debtor. Demand was then 
made upon the insurance company to pay that judgment, and, upon its refusal to 
do so, this action was brought upon the policy of insurance. The only defense 
upon the merits interposed in the trial court was that in the action in which judg- 
ment had been obtained against the plaintiff in this action he refused to co-operate 
with the defendant in this case as provided by the terms of the insurance contract, 
and collusively and fraudulently assisted and co-operated with plaintiffs in that 
suit in obtaining judgment against him. This affirmative defense was denied. 
Upon the trial there was a verdict and judgment for the plaintiff. The defendant 
has appealed. 

[1] The main contention in the case on the appeal rests upon the denial of 
appellant’s motions for a directed verdict, and for judgment notwithstanding the 
verdict. There were facts and circumstances brought out on the trial, some of 
which have been mentioned, that tended to show and would have justified the jury 
in finding, according to the allegations of the affirmative answer, that the respond- 
ent colluded with his parents in their successful suit against him. But respond- 
ent’s testimony with reference to those things, together with other facts and cir- 
cumstances, were sufficient, the jury believing them to fully meet that charge. 
This issue was one of fact upon which the evidence was decidedly conflicting, and 
upon which the finding of the jury is controlling. 

[2] Error is assigned upon the use of the words, “I charge you that the mere 
fact that the plaintiff refused to sign an answer, as prepared by the insurance 
company’s attorney,” etc., in the commencement of one of the court’s instructions 
to the jury. This, of course, had reference to the matter of an answer to the 
amended complaint in the suit against this respondent by his parents, and the 
contention is that the language complained of assumed a material fact contrary to 
the testimony of the assured himself that “no answer was prepared”; that is, that 
the language meant an answer “already” prepared which it is claimed was contrary 
to the testimony of the respondent. The criticism is highly technical, and, in our 
opinion, unfair to an ordinary and reasonable understanding of the respondent’s 
testimony brought out in cross-examination on behalf of the appellant as follows: 

“Q. Did you sign any pleading at all? A. No, sir. 

“Q. Who questioned you about the amended complaint? A. You and the other 
lawyer, I don’t know his name, I guess he was a lawyer. 

“Q. The other gentleman whoever it was. Did we tell you what the purpose 
of the meeting was? A. 1 knew when you were questioning me what it was for. 

“Q. What was it for? A. You tried to get me to sign a statement that was 
not correct. 

“Q. Did we have the statement there? A. You were making one out. 

“Q. I told you I had my stenographer there, and Mr. York, and I wanted you 
to tell me the kind of an answer or pleading you were willing to sign in answer to 
the amended complaint of your mother’s? * * * A. Well, I told you I would sign 
anything that was correct. 

“Q. I did not have the answer prepared, did 1? A. I don’t know, your stenog- 
rapher dictated something that you wrote down and you asked me if I would sign 
that and I said no. 

“Q. Did I prepare an answer for you? A, I don’t know, your stenographer 
read it to me and you asked me if I would sign it and I said no.” 

The language of the instruction reasonably considered may mean either an 
answer in the process of preparation by appellant’s attorneys in consultation with 
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the respondent, or an answer already prepared, and surely the jury could not have 
been misled nor appellant’s right prejudiced by the language complained of in the 
instruction. 

Further complaint arid assignment of error is made.on account of the refusal 
of the court to give a requested instruction. In our opinion, it contained an in- 
correct statement of law under undisputed facts with reference to the subject- 
matter to which the instruction related. 

Affirmed. 

Tolman, C. J., and Parker, Herman, and Beeler, JJ., concur. 
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MARINE 


KING et al. v. Aftna Ins. Co. No. 42. 
Circuit Court of Appeals, Second Circuit. Nov. 9, 1931. 
54 Federal Reporter (2d) 253. 
1. INSURANCE. 


Whether anchoring of yacht was sufficient to satisfy requirement of sea- 
worthiness held, as respected right of recovery on binder of marine insurance 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE. 

Insured in contract of marine insurance must voluntarily disclose to insurer 
all circumstances known to him materially affecting risk, and failure to make 
disclosure will vitiate policy. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

3. INSURANCE. 

Concealment of overvaluation of vessel so excessive as to make risk specula- 
tive vitiates policy. 

(For other cases, see Insurance, Dec. Dig. § 272.) 

4. INSURANCE. : ; 

Ordinarily, materiality of concealment of overvaluation of vessel as respects 
liability on marine policy is for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. . 

Evidence respecting concealment of overvaluation of vessel at time of pro- 
curing binder of marine insurance thereon held to require holding that policy was 
vitiated by reason thereof. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from the District Court of the United States for the Eastern District 
of New York. 


Action on a binder of marine insurance by Bertell W. King and another 
against the AStna Insurance Company. From a judgment for plaintiffs entered 
on the verdict of a jury, defendant appeals. 

Reversed and remanded. 


The action was brought in the Supreme Court of the state of New York, 
Kings county, and was removed into the District Court because of diversity of 
citizenship. 


The defendant issued its binder of marine insurance upon the steam yacht 
Greyhound, insuring her against perils of the seas, fire, etc., while laid up and 
out of commission at Lloyd’s Harbor, Long Island. The binder was for an A. 
H. U. A. Port Risk Form Policy in the amount of $10,000, and the agreed valua- 
tion of the yacht was stated to be $40,000. On October 2, 1929, one week after 
the binder was issued, the yacht dragged her anchors, stranded upon the beach, 
and a few hours thereafter caught fire and became a total loss. The owners of 
the yacht, to whom the binder was issued, were Alfred O’Connor and the plain- 
tiff King. Subsequent to the vessel’s destruction, O’Connor assigned his interest 
in the vessel and his claim under the insurance binder to his wife, who is co- 
plaintiff with King in- the present suit. 


Three separate defenses were set up by the defendant: (1) Fraudulent mis- 
representation of the value of the yacht and concealment of the fact that her 
true value was only $2,500, the price at which the insured had bought her; (2) 
insufficiency of her anchors, so that she was never safely moored at Lloyd’s Harbor; 
and (3) intentional setting afire of the yacht by the insured for the purpose of 
collecting insurance. At the conclusion of the defendant’s evidence, the court 
dismissed the first and second defenses, and left to the jury to determine whether 
the loss occurred from the stranding or from the fire, and, if from the fire, 
whether it was intentionally set by the insured. They were instructed that any 
verdict for the plaintiffs must be for the full amount of the insurance binder. A 
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verdict was returned for the plaintiff, and judgment was entered for $10,000, plus 
interests and costs. 

Macklin, Brown, Lenahan & Speer, of New York City (Horace L. Cheyney, 
of New York City, of counsel), for appellant. 

Weed & Candler, of New York City (Joseph Thurlow Weed and Robert J. 
Lantry, both of New York City, of counsel), for appellee. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

Swan, Circuit Judge (after stating the facts as above). 


{1] The errors of which the appellant chiefly complains relate to the dis- 
missal of the first and second separate defenses. With respect to the sufficiency 
of the anchors, the testimony was conflicting. The plaintiff's own witness, Young, 
testified that, if their aggregate weight was only 200 pounds, that would not be 
enough. He said that the fluke anchor weighed about 150 pounds and the mush- 
room anchor about 250. But the defendants had witnesses who swore that the 
latter weighed only 50 or 75 pounds. It is true that Laird, who should know 
the most about it because he had loaned it to the yacht, gave the weight as 75 
pounds; but Former said it was only about 50, and, if his testimony were accept- 
ed, the total weight would be but 200 pounds, admittedly too little. The de- 
fendant was entitled to have the jury determine to which wetness they would 
give credence. Moreover, the mushroom anchor was merely dropped, and there 
was some evidence that the common practice is to bury a mushroom anchor ir 
the mud. With the record in this state, the trial court committed error in decid- 
ing as a matter of law that the anchoring was such as to satisfy the requirement 
of seaworthiness. This issue should have been left to the jury. American Mer- 
chant Marine Ins. Co. v. Margaret M. Ford Corp., 269 F. 768 (C. C. A. 2). 


Error was also committed in deciding the issue raised by the first defense. 
The evidence shows that the insured contracted on July 25, 1929, to buy the 
yacht for a price of $2,500, paying $500 down and the balance before taking pos- 
session of her the latter part of August. When bought, she was lying at a 
wharf in Hempstead Harbor, boarded up with winter covering, and had been 
out of commission for about ten years. On September 6th, O’Connor caused her 
to be towed from Hempstead Harbor to Lloyd’s Harbor for winter anchorage. 
While she was there, he says that he painted her hull above the water line, 
cleaned the interior woodwork, and oiled the deck; and the fluke anchor was add- 
ed to her equipment. Thus it appears that between the purchase of the yacht and 
the effecting of insurance on September 24, 1929, nothing was done to increase 
her value to any appreciable extent. The yacht was 140 feet in length, 13 feet 
8 inches in beam, with steel frame and wooden planks in her hull. She was 
trimmed in mahogany, electrically lighted, and driven by two four-cylinder steam 
engines. She was built prior to 1910, the exact date not appearing, and it may 
be assumed from her dimensions and general character that she was originally 
an expensive vessel. There is, however, no evidence whatever of her value on 
September 24, 1929, except the purchase price paid for her by the insured two 
months before. The purchase price is, of course, not conclusive of the value, 
but it certainly justifies an inference, in the absence of anything to the contrary, 
that her value was not $40,000 or anything like that figure. In the insurance 
binder her value was stated to be $40,000. This binder was prepared by one St. 
John, who represented King and O’Connor in applying to the underwriters for 
insurance. Because of misrepresentations made by St. John, the defendant neg- 
lected (most carelessly, it would seem) to investigate the value of the yacht: 
but such misrepresentations were not pleaded as a defense to the policy. In 
addition to the port risk insurance placed with the defendant, St. John placed an 
additional $10,000 port risk with another insurance company and $5,000 fire risk 
only with a third company. He attempted to place $15,000 additional fire insur- 
ance with the Vessel Agency, but the latter refused the risk because St. John 
would not say how much King had paid for the boat. 


(2, 3] It is a well-recognized rule of marine insurance, which we have re- 
cently had occasion to consider in Btesh v. Royal Ins. Co., 49 F.(2d) 720, that 
the insured is obliged voluntarily to disclose to the insurer all circumstances 
known to him and unknown to the insurer which materially affect the risk, and 
that a failure to make such disclosure will vitiate the policy. The authorities 
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were cited in the Btesh Case and need not be here repeated. As there stated 
the books are somewhat vague as to how far the insured shall be charged at his 
peril with appreciating the materiality of a fact which he knows and fails to 
disclose; but that problem does not arise here, for St. John was informed on 
September 23d by Mr. Billing of the Vessel Agency that he must ascertain what 
King paid for the boat, and, when St. John reported that King would not say, 
he was told by Billing that the Vessel Agency would not place the insurance. 
If this information was material to the Vessel Agency, St. John must have ap- 
preciated that it would be equally material to the appellant. Indeed, regardless 
uf St. John’s conversation with Billing, we think any reasonable person must 
know that the fact that the vessel has just been purchased for $2,500 would 
materially affect the decision of an underwriter about to issue a $40,000 valued 
policy upon her. It is held that concealment of an overvaluation so excessive as 
to make the risk speculative vitiates the policy. Ionides v. Pender, L. R. 9 Q. 
B. 531; Thames & Mersey Maine Marine Ins. Co. v. Gunford Ship Co., L. R. 
11911] A. C. 529. The valuation of a vessel at sixteen times what she had just 
cost the insured likewise makes the risk speculative; the insured has less incen- 
tive to protect her than he would had he paid a sum somewhere near com- 
mensurate with the stated value. 

[4, 5] While ordinarily the materiality of the concealment is a fact for the 
jury [Muller v. Globe & Rutgers Fire Ins. Co., 246 F. 759 (C. C. A. 2)], the evi- 
dence in the case at bar was so clear that we think the court should have held 
the policy vitiated and have granted a motion to dismiss the complaint. The 
first separate defense pleaded that the insured purchased the boat for $2,500, that 
this was her true value, and that such true value was concealed. This would 
seem a sufficient allegation of concealment of the purchase price, but, if not, it 
could have been amended to conform to the proof. 

For the foregoing errors, the judgment is reversed, and the cause remanded. 
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ACCIDENT 


CLAY v. ATNA LIFE INS. CO. 
District Court, D. Minnesota, Second Division. Nov. 12, 1931. 
53 Federal Reporter (2d) 689. 
1. INSURANCE. 


Whether insured’s slipping, solely and independently of any disease or infirm- 
ity, directly caused death within accident policy, held question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Standard accident policy requirement of “immediate notice” of death held to 
mean only reasonable notice (Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

4. INSURANCE. 

Notice of death given accident insurer upon beneficiary’s discovery of policy, 
although about two weeks after death, held “immediate notice” within policy 
(Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

5. INSURANCE. 

Under accident policy, insurer held entitled to autopsy, if demand was reason- 
ably and seasonably made (Minn. St. 1927, § 3417). 

Policy contained provision that, in event of death, company should 
have right and opportunity to make autopsy where not forbidden by law. 
(For other cases, see Insurance, Dec. Dig. § 549.) 

6. INSURANCE. 

Accident insurer must use due diligence in making demand for autopsy, and, 
if reasonably possible, must demand autopsy before interment of body (Minn. St. 
1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 549.) 

7. INSURANCE. 

Public policy of Minnesota does not forbid disinterment of body for purpose 
of autopsy pursuant to accident policy provision (Minn. St. 1927, § 3417). 

Public policy does not forbid such disinterment, since Minn. St. 1927, 

§ 3417, not only permits, but requires, provision for autopsy, which is un- 

conditional, except for requirement courts have imposed, that demand be 

reasonably and seasonably made. 

(For other cases, see Insurance, Dec. Dig. § 549.) 

8. INSURANCE. ; ae 

Without consent of insured’s widow, who is beneficiary, cannot insurer disin- 
ter body and perform autopsy (Minn. St. 1927, § 10227). 

(For other cases, see Insurance, Dec. Dig. § 549.) 

9. INSURANCE. 

Accident insurer’s demand for autopsy, addressed to insured’s widow and sole 
beneficiary, held addressed to proper person (Minn. St. 1927, § 10227). 

(For other cases, see Insurance, Dec. Dig. § 549.) 

10. INSURANCE. 


Accident insurer’s demand for autopsy, made month after burial, held reason- 
ably and seasonably made, where insurer received no notice of claim until 12 days 
after burial (Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 549.) 

11. INSURANCE. 

Refusal of insured’s widow and beneficiary to consent to autopsy reasonably 
and seasonably demanded held breach of contract defeating right to recover on ac- 
cident policy (Minn. St. 1927, § 3417). 

(For other cases, see Insurance, Dec. Dig. § 549.) 

12. INSURANCE. 

There being no substantial dispute respecting circumstances under which ac- 
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cident insurer’s demand for autopsy was made, except difference of opinion wheth- 
er autopsy would have disclosed cause of death, effect of refusal to consent to 
autopsy held question of law for court (Minn. St. 1927, § 3417). 


(For other cases, see Insurance, Dec. Dig. § 668[14]). 


At Law. Suit by Byrdina R. Clay against the Aitna Life Insurance Company. 

Judgment in favor of defendant, dismissing the action. : ; 

Daly & Barnard, of Renville, Minn., and A. E. Kief, of Montevideo, Minn., 
for plaintiff. ‘ , ; 
- Cobb, Hoke, Benson, Krause & Faegre and J. G. Stirn, all of Minneapolis, 
Minn., for defendant. 

SANBORN, District Judge. : 

This cause came on to be tried before the court and a jury on the 22d day of 
October, 1929, at a general term of this court held in Minneapolis, Minn. 

The jury returned a special verdict on certain issues, and thereafter briefs 
were submitted by counsel with respect to other issues, and the case was finally 
submitted in July, 1931. 

Charles F. Clay, the husband of the plaintiff, died on January 22, 1929. He 
was insured against death by accident by the defendant under a policy issued on 
September 29, 1922, and renewed each year thereafter by the payment of the stip- 
ulated premium. Subject to the conditions and limitations contained in the policy, 
it provided for the payment to the plaintiff of $10,000 if her husband met his 
death directly and independently of all other causes through accidental means 
within ninety days from the date of the accident. In the certificate of death given 
by Mr. Clay’s attending physician, the cause of death was stated to be apoplexy. 
He died almost instantly in the garage of which he was the proprietor, just as he 
had finished pushing an autotruck upon the elevator. His body was embalmed 
and was buried on January 25, 1929. Mrs, Clay did not discover the accident pol- 
icy until February 4, 1929. She then took it to her attorney. He immediately no- 
tified the company that the death was claimed to be due to an accident, and re- 
quested the necessary blank proofs of death. This letter was received at the 
home office of the company on February 7, 1929. The company, in reply, on Feb- 
ruary 8th wrote that the letter had been referred to the adjusting office in Minne- 
apolis with instructions to give the matter such attention as it required. .On Feb- 
ruary 25, 1929, an adjuster for the company served on Mrs. Clay a demand for an 
autopsy. She did not give her consent. On March 5, 1929, Mr. Stirn, the attorney 
for the company. at Minneapolis, wrote Mrs. Clay asking for her decision with re- 
spect to the company’s demand for an autopsy. She received the letter on March 
6th, but made no answer to it. No autopsy was had. The company denied liability 
on March 22, 1929, reciting the failure of ‘Mrs. Clay to consent to an autopsy. 

Mr. Clay, at the time of the issuance of the policy, was a hotel keeper and was 
so classified. Some years before his death, he changed his occupation to that of a 


garage keeper, an occupation which was classed as more hazardous than his for- 
mer occupation. 


Mrs. Clay brought this suit claiming that the death of her husband resulted 
from an accident. This the company denied. It set up as additional defenses the 


refusal by Mrs. Clay of its demand for an autopsy and the change of occupation 
of Mr. Clay. 


Upon the trial, it developed that Mrs. Clay claimed that, while Mr. Clay was 
pushing the autotruck in the garage, immediately before his death, he slipped on 
the floor of the garage, and that this slipping caused a cerebral hemorrhage and 
was the sole cause of his death. It also appeared that the defendant claimed that 
Mr. Clay’s death was due, in whole or in part, to disease either of the arteries of 
the brain or the coronary artery leading to the heart. It was agreed that, if the 
evidence made an issue. for the jury as to whether the accident was the sole cause 
of death, it should be submitted to the jury, and that all other questions should be 
decided by the court. The jury was asked to determine two questions: “Did Mr. 
Clay, the deceased, while pushing the service truck, slip as claimed by the plain- 
tiff ? If you answer the first question in the affirmative, did the slipping, solely 
and independently of any disease or infirmity, directly cause his death?” Both of 
these questions were answered by the jury in the affirmative. 

The question of the sufficiency of the evidence to justify. the verdict of the 
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jury is a close one, but I think the questions asked were questions of fact for its 
determination, rather than questions of law to be determined by the court. There- 
fore it must be assumed by me in deciding the other questions involved in this 
case that Charles F. Clay came to his death as the result of an accident solely and 
independently of any disease or infirmity, and that the plaintiff is entitled to re- 
cover whatever amount the policy called for at the time of his death, unless some 
breach of the contract has relieved the company of its liability. 

The policy contained the “standard provisions” required by the laws of the 
state to ba inserted in accident policies. Section 3417, Mason’s Minn. Statutes 
1927. Among them was a provision that, in the event of accidental death, imme- 
diate notice thereof must be given to the company, a provision that the company 
should have the right and opportunity to make an autopsy in case of death, where 
not forbidden by law, and a provision that, in case the insured should change his 
occupation to one classified by the company as more hazardous than that stated in 
the policy, the company would pay only such portion of the indemnity provided in 
the policy as the premium paid would have purchased at the rate but within the 
limits fixed by the company for more hazardous occupations as shown by the clas- 
sification on file with the state official having supervision of insurance. 


The following questions, then, are presented: (1) Did the plaintiff fail to 
give immediate notice as provided for in the contract? (2) Did the refusal to 
permit an autopsy constitute a breach of the contract? (3) Assuming that the 
plaintiff has a right to recover, what amount is due under the terms of the policy? 

[2-4] Since the provision requiring immediate notice is one which is required 
by the laws of the state, and since the policy is a Minnesota contract, I am of the 
opinion that the construction placed upon that provision by the Supreme Court of 
the state of Minnesota is binding upon this court. The Supreme Court of the 
state has decided that immediate notice means reasonable notice. See Dunnell’s 
Minnesota Digest, vol. 3, page 862; Frommelt v. Travelers’ Ins. Co., 150 Minn. 66, 
184 N. W. 565; Brackett & Co. v. General A., F. & L. Assur. Corp., 140 Minn. 
271, 167 N. W. 798. This holding seems to be in accordance with the weight of 
authority. In 1 C. J. 476, appears the following statement: “Where the existence 
of the policy was unknown to the beneficiary, a notice forwarded by him as soon 
as he discovered the existence thereof is sufficient within the provision requiring 
notice immediately or as soon as possible after the injury or death’—citing Pro- 
vident L. Ins., etc., Co. v. Baum, 29 Ind. 236; Konrad vy. Union Casualty, etc., Co., 
49 La. Ann. 636, 21 So. 721; American Acc. Co. v. Card, 13 Ohio Cir. Ct. R. 154, 
7 0. C. D. 504; Cady v. Fidelity, etc., Co., 134 Wis. 322, 113 N. W. 967, 17 L. R. 
A. (N. S.) 260. 


I therefore find that the plaintiff gave immediate notice as required by the 
terms of the policy. 


The excuses given by Mrs. Clay for her refusal to consent to an autopsy are: 
That the demand in this case was neither made within a reasonable time nor in a 
suitable way, because it was made one month after burial; that the defendant had 
in its power, if it deemed it necessary, to apply to the court for an order requir- 
ing an autopsy; that the agents of the company who had collected premiums 
upon the policy knew of the death of the deceased immediately upon its occur- 
rence; that the adjusters who called on Mrs. Clay and presented the demand for 
an autopsy were neither of them physicians; that they learned at the time of the 
demand that Mr. Clay had been buried for practically a month; that it ought to 
be assumed that the company was well satisfied not to have an autopsy, and that 
the demand was made in the hope and expectation that the plaintiff would not 
consent, so that her refusal might be interposed as a defense; that it should also 
be assumed that no widow would consent to having the body of her husband dis- 
interred after it had been buried for a month and permit its mutilation for the 
purpose of having determined the cause. of death; that the defendant has not been 
damaged by the refusal “(1st) because it had the power on a proper showing to 
a court of competent jurisdiction to compel it; and (2d) that the plaintiff's ex- 
pert witnesses testify that it would be ‘improbable, if not impossible,” that an 
autopsy would show “whether or not there was hardening of the arteries either 
in the brain or coronary artery.” 


[5] The validity of the provision in the policy permitting an autopsy is not in 
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dispute. The company had a right to an autopsy if a demand therefor was rea- 
sonably and seasonably made. That is clearly established in two recent cases in 
the Court of Appeals of the Eighth Circuit. General Acc. Fire & Life Assur- 
Corp. v. Savage, 35 F.(2d) 587, and Standard Acc. Ins. Co. v. Rossi, 35 F.(2d) 
667. In those two cases it was held that the question of whether the demand 
was made within a reasonable time was for the jury. In the latter case, the court 
said [page 670 of 35 F.(2d)]: “It is well established that, in the absence of ex- 
press statutory prohibition, the employment of autopsy to discover the cause of 
death, in both criminal and civil cases, is a recognized and legitimate proceeding, 
and that a provision in an accident policy of the character before us is a valid 
and enforceable provision of the contract. Failure to accede to a demand there- 
tor, when seasonably and reasonably made, is a breach of the policy contract.” 

In that case, as here, the demand for the autopsy took place after interment. 
The trial court held that, under the evidence, the demand for an autopsy came too 
late, since it appeared that the demand was made within approximately two weeks 
after the application for blanks for making proof, and four weeks after the 
death. The appellate court held that the question as to whether the demand was 
reasonable should have been submitted to the jury, and reversed the case for that 
reason. The question as to whether the trial court should have instructed a 
verdict for the insurer in that case on the ground that it conclusively appeared 
that the demand was reasonable, was apparently not raised. Since the decision, 
the case has been retired in accordance with the opinion, and a judgment for the 
plaintiff affirmed. (C. C. A.) 52 F.(2d) 547, opinion filed September 18, 1931. 
It appears that on neither appeal was the question as to whether the demand for 
an autopsy was reasonably made as a matter of law squarely presented. 

The only Minnesota case with reference to this provision which has been 
cited or which I have been able to find is that of Johnson v. Bankers’ Mut. Cas- 
ualty Ins. Co.. 129 Minn. 18, 151 N. W. 413, L. R. A. 1915D, 1199, Ann. Cas. 
1916A, 154. There the demand for an autopsy was made upon the widow a few 
hours before the funeral and at a time when friends were beginning to arrive 
from a distance and the body was being prepared for burial. The demand was a 
present demand calling for present compliance or refusal. The court said (page 
21 of 129 Minn., 151 N. W. 413, 414): “Plaintiff does not question the validity of 
this provision in the policy which gave defendant a right to demand an autopsy, 
and if the demand for an autopsy was properly made, its refusal defeats any 
right of action on the policy. The question is as to the sufficiency of the 
demand.” The court properly held that the demand was not made at a suitable 
time or under suitable circumstances, and, for that reason, its refusal did not 
defeat the plaintiff's claim. 

In Whitehouse v. Travelers’ Ins. Co., Fed. Cas. No. 17,566, the court said: 
The necessity of the provision in accident policies that insurer shall have the 
right to make an autopsy can be seen “where a man might die and be buried, and 
it be alleged afterward that the death was caused by accident, whereas, if an 
autopsy had been made, it might have been shown otherwise.” See note to 
Johnson v. Bankers’ Mut. Casualty Ins. Co., L. R. A. 1915D, 1200. 

[6, 7] In this case, interment had taken place about twelve days before the 
company was notified that any claim was being made that the death of Mr. Clay 
was accidental. While the agents of the defendant who had collected the premiums 
knew of the death of Mr. Clay, there is nothing to show that they knew that it 
was claimed to have occurred through accidental means. Therefore the first 
knowledge that the company had of that claim was after the body had been em- 
halmed and after it had been interred. If the company had made its demand on 
the 10th day of February, instead of the 25th day of February, no one could claim 
that it was not made within a reasonable time. It. was actually made within less 
than twenty days after the company had received its first notice. So far as the 
mere lapse of time is concerned, there is nothing to indicate that any greater dis- 
tress would have been occasioned to Mrs. Clay or the family of the deceased by 
the disinterment of the body on February 25th or March 6th than would have been 
occasioned by its disinterment on February 10th. It is the duty of an insurance 
company to use due diligence in making the demand for an autopsy if one is de- 
sired, and the demand should be made before the interment of the body, if that 
can reasonably be done. It has been properly held that, where an ample oppor- 
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tunity existed prior to interment, the company cannot be heard to say afterwards 
that its demand was reasonable. However, in this case the body had already been 
interred before Mrs. Clay ever discovered that there was an accident policy, and 
before the company knew of the claim of accidental death. The public policy of 
permitting disinterment under such circumstances cannot be questioned, since the 
laws of Minnesota not only permit, but require, the provision for an autopsy 
which is unconditional except for the requirement the courts have imposed, that 
the demand be reasonably and seasonably made. 

[8] The plaintiff's experts testified that, due to the embalming fluid, they did 
not believe that an autopsy would have disclosed whether the arteries of the brain 
or heart were diseased. The physicians who testified for the defendant expressed 
contrary views. Apoplexy results from a cerebral hemorrhage. There is testi- 
mony to indicate that an occlusion of the coronary arteries may cause death in 
the same way and with the same symptoms as a cerebral hemorrhage. It would 
seem reasonable to suppose that an autopsy would have disclosed whether Mr. 
Clay died from a rupture of an artery in the brain or an occlusion of a coronary 
artery, and that any unusual hardening of the arteries of either the brain or the 
heart would have been ascertainable in spite of any changes caused to the blood 
vessels by the embalming fluid. It is possible, of course, that the company did not 
in good faith make this demand for an autopsy. There is, however, nothing in the 
evidence to establish that fact. That the physician who was to perform the post 
mortem examination did not accompany the demand is of no importance. Before 
the autopsy could be performed, Mrs. Clay must consent. If Mrs. Clay or her 
counsel felt that the demand was not in good faith, the easiest way to have ascer- 
tained that would have been to have consented to the autopsy. Mrs. Clay was in 
this position: If the demand was reasonably and seasonably made, she must either 
consent to the autopsy or abandon her rights under this policy. Without her con- 
sent, the company could not disinter the body and perform an autopsy. Section 
10227, Mason’s Minn. Statutes 1927. 

[9] “The demand was made upon the proper person. The widow of deceased 
was the sole beneficiary under the policy and she had control of the body of de- 
ceased. Larson v. Chase, 47 Minn. 307, 50 N. W. 238, 14 L. R. A. 85, 28 Am. St 
Rep. 370; Lindh v. Great Northern Ry. Co., 99 Minn. 408, 109 N. W. 823, 7 L. R. 
A. (N. S.) 1018. She alone had the right to say whether or not an autopsy should 
be held. It was proper that the demand be addressed to her.” Johnson vy. Bankers’ 
Mut. Casualty Ins. Co., supra, 129 Minn. 18, 21, 151 N. W. 413, 414, L. R. A. 1915D, 
1199, Ann. Cas. 1916A, 154. 

The case of Employers’ Liability Assur. Corporation v. Dean, 44 F.(2d) 524 
(Sth C. C. A.), would appear on first reading to be opposed to the views expressed, 
but in that case the court was of the opinion that no need for an autopsy was 
shown, that an autopsy could have been held without the consent of the widow, 
and the nature of the demand was said to be unreasonable. 

{10, 11] I am unable to convince myself that in this case the demand for an 
autopsy on the 25th day of February was made at an unreasonable time or under 
unsuitable circumstances. I therefore find that the demand for an autopsy was 
reasonably made, and that the failure of the widow to consent to it constituted a 
breach of the contract, and defeats her right of recovery. In view of that finding, 
there is no necessity of attempting to determine what amount would be due Mrs. 
Clay if the company were liable. My conclusion is that the defendant is entitled 
to judgment of dismissal and for its costs and disbursements. 


[12] At the close of the evidence in this case, there appeared to be no sub- 
stantial dispute as to the facts and circumstances under which the demand for an 
autopsy was made, except for a difference of opinion among the experts as to 
whether an autopsy would have disclosed anything as to the cause of death. I be- 
lieve that counsel were—and I know that the court was—of the opinion that the 
question of the effect of Mrs. Clay’s refusal to consent to an autopsy under the 
circumstances disclosed by the evidence was a question of law for the court, 
rather than a question of fact for the jury. I am holding that it is a question of 
law, and determining it as such. However, if upon an appeal it shall be held to 
be a question of fact, in order to save the rights of the plaintiff on appeal to a re- 
view of the evidence upon which the finding is based, let it be understood that the 
plaintiff has moved the court for judgment in her favor on the sole ground that 
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the evidence will support no other conclusion, and that she has an exception to 
the denial of that motion. While I do not recall that the motion was made at 
the close of the testimony, the plaintiff has distinctly called to my attention by her 
briefs and arguments that she claims that the only judgment that can be rendered 
in this case is one in her favor, and I have proceeded upon the assumption that 
the record shows that such a motion was made. 

Let judgment be entered in favor of the defendant dismissing this action and 
for its costs and disbursements. 


PACIFIC MUT. LIFE INS. CO. v. WATSON. 6 Div. 817. 
Supreme Court of Alabama. Oct. 8, 1931. 
Rehearing Denied Nov. 19, 1931. 
137 Southern Reporter 414. 
1. INSURANCE. 
Payment of premiums is of essence of insurance contracts. 
(For other cases, see Insurance, Dec. Dig. § 180.) 
2. INSURANCE. 

That risk is carried only for a period covered by premiums paid is valid 
term of contract, both in life and accident policies. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. INSURANCE. 

Accident insured’s continuing payment order on employer held contractual as 
between insurer and insured. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

4. INSURANCE. 

Earnings deducted by accident insured’s employer and left with employer as 
per insured’s payment order may be regarded as paid to insurer until insured 
has actual or constructive notice to contrary. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

5. INSURANCE. 


If accident insured knowingly collects full wages, notwithstanding continuing 
premium payment order upon employer, insurer need not present order nor give 
notice of nonpayment. 

(For other cases, see Insurance, Dec. Dig. §§ 310[2], 360[4].) 

6. INSURANCE. 

If insured knowingly collected full wages, notwithstanding continuing pre- 
mium payment order upon employer, policy held forfeited without notice, not- 
withstanding insurer’s option to receive from employer past-due installments out 
of subsequently accruing wages. 

Accident insured’s order upon his employer, which order constituted 
part of insurance contract, was irrevocable and directed employer to 
deduct from insured’s wages premiums due and pay them to insurer. 
While order contained option reserved to insurer to receive from em- 
ployer any past-due installments out of subsequently accruing wages, 
exercise of option was stipulated as merely reinstating policy as provided 
therein, and policy provided in that regard that, if default be made in 
payment of agreed premiums for policy, subsequent acceptance of pre- 
miums by insurer should reinstate policy, but only to cover loss resulting 
from accidental injury thereafter sustained. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 


Action on a policy of accident insurance by Lofton R. Watson against the 


Pacific Mutual Life Insurance Company. From a judgment for plaintiff, defend- 
ant appeals. 


Reversed and remanded. 


_ The order given by the plaintiff upon his employer for payment of premiums 
Is as follows: 
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“Copy of Order on Employer. 
“No. 4931943. 
“Providing for continuous monthly payments. 
“Write applicant’s name plainly, giving correct spelling and first name in full. 
“Lofton R. Watson. 
“To paymaster of I. C. R. R. Co. 

“I have this day made application to The Pacific Mutual Life Insurance 
Company of California, Accident Department (herein called Company), for a 
policy of Insurance bearing even number herewith, and you will please pay for 
me to the Company the premium thereon and charge the same against my account, 
This premium is due and payable from my wages each month without further 
notice and you are authorized and requested to pay it for me as follows: 

“The annual premium on said policy the first year and for each twelve months 
period thereafter for which it may be renewed is $33.00. 

“If my employer on whom this order is drawn pays me my wages once a 
month, then pays the sum of $——— (One-sixth said annual premium) from my 
- wages for the month of —— , 19—, and the sum of $———— (One-twelfth 
said annual premium) from my wages each month thereafter succeeding, during 
the first year and each twelve months period for which said policy may be 
renewed. 

“If my said employer pays me my wages twice a month, then pay the sum 
of $5.50 (One-sixth said annual premium) from my wages for the lst half of 
the month of July, 1928, and the sum of $2.75 (One-twelfth said annual pre- 
mium) from my wages for the same half of each month thereafter succeeding, 
during the first year and each twelve months period for which said policy may be 
renewed. 

“This authorization is subject to the above conditions and those on the 
reverse side hereof. 

“Dated at Paducah, Ky., the Ist day of June, 1928. 

“Signature—L. R. Watson 
“Special Agent—C. T. Rutherford.” 

Reverse side: 

“Conditions. 

“This policy after taking effect so continues for the period for which written 
and renewed, unless I sooner leave the service of my present employer, or unless 
default be made in the payment of any installment, in either of which events my 
insurance shall at once terminate without notice except as it may be continued in 
force by reason of premium previously paid. If by reason of not having been 
continuously at work I shall have failed to earn from said employer, before any 
injury is sustained or sickness contracted sufficient wages to pay the first of 
said installments, no claim shall arise or be valid under said policy. 

“Should said employer for any reason fail to make deduction of any install- 
ments from the wages hereinbefore designated for that purpose, said employer may 
at the option of said Insurance Company deduct and pay said defaulted install- 
ment from any of my subsequent wages, but each installment whenever paid is 
to apply only to its corresponding insurance period. Should said policy lapse at 
any time by reason of non-payment of any installment, and premium or any 
installment thereof be afterwards paid, then such payment shall reinstate said 
policy only as provided therein. as ; 

“The payment of the first installment shall continue said policy in force for a 
period of two months and the payment of each subsequent installment for a 
period of one month, all of such periods to be computed successively from the 
date of the policy. er rie ; 

“IT hereby make this order a part of my said application for insurance, anc 
I fully understand that No Agent of the Company has authority or power ty 
change or waive any of the printed porticns hereof in the slightest particular. 
I further understand and agree that this order shall not be revocable until aiter 
the expiration of the time for the making of the first twelve of such monthly 
payments, and then only by written notification from me, actually deliverod to both 
my said employer and said insurance Company or its General Agent.” _ 

London, Yancey & Brower and J. K. Jackson, all of Birmingham, for appel- 
lant. 
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J. K. Taylor and Chas. W. Greer, both of Birmingham, for appellee. 

BouLpIn, J. 

The suit is to recover the accident indemnity stipulated for the loss of one 
eye in an accident insurance policy. 

The defense is lapse or forfeiture for nonpayment of premiums. 

‘The insured was a machinist in the employ of the Illinois Central Railroad 
Company. To provide for payment of premiums, a written continuing order was 
given on his employer. This order, with its conditions appears in full in the 
report of the case. 

The policy became effective June 1, 1928. The first installment, $5.50, to 
carry the insurance for two months, June and July, was deducted by the employer 
from wages due for the first half of July, and paid to the insurer; likewise 
$2.75, from the wages of the first half of August to carry the insurance through 
the month of August. 

Thereafter, although the insured continued regularly in his employment, no 
turther deductions were made, nor payments made to the insurer. The accident 
occurred April 8, 1929. 

Besides the stipulation in the order, expressly made a part of the contract, 
to the effect that, upon default in payment of any installment, the insurance shall 
at once terminate without notice except as it may continue in force by reason of 
premiums theretofore paid, like stipulations appear in the policy and the application. 

{1, 2] The payment of premiums, the consideration upon which the insurer 
takes the risk, is of the essence of contracts of insurance. That the risk shall be 
carried only for the period for which the premium is paid may be incorporated 
as a valid term of the contract. Time is an element of the risk. The premium 
is based on the time limit. 

Life and accident policies are subject to the same rules in this regard. Im- 
perial Life Ins. Co. v. Glass, 96 Ala. 568, 11 So. 671; Security Mutual Life Ins. 
Co. v. Riley, 157 Ala. 553, 47 So. 735; Atkinson v. Travelers’ Insurance Co., 202 
Ala. 226, 80 So. 48; Id., 198 Ala. 509, 73 So. 903; Provident Life & Accident Ins. 
Co. v. Hollums, 213 Ala. 300, 104 So. 522; Continental Casualty Co. v. Vines, 201 
Ala. 486, 78 So. 392. 

The questions of importance here arise from the manner of payment devised 
by the parties, the order to the employer, and the events which followed. 

Such orders, in the development of this class of insurance, have taken differ- 
ent forms. The cases must be studied in the light of thejr several peculiar facts. 

In a note to Stewart v. Continental Casualty Co., 67 A. L. R. pp. 180 to 196, 
is found a review and classification of authorities. See, also, 1 C. J. p. 410, § 29, 
and notes. 

{3] An order such as here involved is more than the mere appointment of an 

agent by the insured to make payment for him. It is contractual in character as 
between the insurer and the insured. 
_ The weight of reason and authority supports the view that in such case the 
insured is relieved of any active duty to- see that the insurer collects from the 
employer. His duty is to go on with his task, to accumulate earnings in the 
hands of his employer to meet the premiums as they fall due. This done, the 
duty devolves on the insurer to present the order and demand payment. The 
insured may assume, in the absence of notice to the contrary, that proper arrange- 
ments have been made between the insured and his employer, and the program 
is being duly carried out. 

[4] So earnings deducted by the employer on payday and left with him as 
per order may be regarded as paid, until notice to the contrary is brought home 
to the insured or is chargeable to him. Atkinson v. Travelers’ Ins. Co., 202 Ala. 
226, 80 So. 48; Continental Casualty Co. v. Vines, 201 Ala. 486, 78 So. 392; 
Beets v. Inter Ocean Casualty Co., 159 Tenn. 564, 20 S.W.(2d) 1040; Stewart v. 
Continental Casualty Co., 229 Ky. 634, 17 S.W.(2d) 745, 67 A. L. R. 175; 10 
C. J. p. 410; note, 67 A. L. R. 184, 185. 

But the crux of this case is in the fact that no deductions were made by the 
employer, and the insured was paid for his full time after the deduction for the 
first half of August. 

So far as appears, no communications were had between the insurer and the 
employer during all the months intervening before the accident. Neither does it 
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appear that any communcation was had with the insured touching the order 
either by the insurer or employer. The order seems, for unexplained reasons 
to have been simply ignored by all parties until after the accident. 

[5] Clearly enough if the insured knowingly collects his full wages from time 
to time, leaving nothing in the hands of his employer to meet the order, no duty 
to present the order arises. It would be a useless formality. Neither is there 
occasion for notice of nonpayment. He has such notice. Atkinson y. Travelers’ 
Ins. Co., supra; note, 67 A. L. R. p. 187; Pacific Mut. Life Ins. Co. v. Walker 
67 Ark. 147, 53 S. W. 675; Landis v. Standard L,, etc., Ins. Co., 6 Ind. App. 502, 
33 N. E. 989; McMahon vy. Travelers’ Ins. Co., 77 Iowa, 229, 42 N. W. 179: Bane 
v. Travelers’ Ins. Co., 85 Ky. 677, 4 S. W. 787, 9 Ky. Law Rep. 211; Hagins v. 
Etna L. Ins. Co, 72 §. C. 216, 220, 51 S. E. 683; Employers’ Liability Assur. 
Corp. v. Rochelle, 13 Tex. Civ. App. 232, 35 S. W. 869. 

_ _An interesting question has arisen in recent cases as to whether the employee 
is chargeable with notice that no deduction has been made to meet the order, and, 
if not, on whom is the burden of proof as to such knowledge or notice. 

In Beets v. Inter Ocean Casualty Co., 159 Tenn. 564, 20 S.W.(2d) 1040, the 
view is taken that the employee on a time basis, rather than a fixed salary, is 
under no duty to keep a check on his time; may assume that his employer has 
made proper deduction as ordered; and that the burden is on the insurer to show 
notice to him in some way that no deduction was made. See, also, Eury v. 
Standard Life & Accident Ins. Co., 89 Tenn. 427, 14 S. W. 929, 10 L. R. A. 534, 
and note. 

Other cases above cited proceed on the broad hypothesis that the first duty 
is on the insured employee to make available in the hands of his employer, funds 
to meet the order. ‘ 

The difficulty encountered in giving notice to the insured by the insurer, or 
of making proof of his intentional withdrawal of all his wages, are considerations 
given weight. The question is not free from difficulty. 

[6] In the present case reliance is had upon actual proof by the insurer to 
the effect that the insured did keep check on his time and earnings, took up with 
his employer and had corrected discrepancies between his time count and that 
of the employer for the months of August, September, and November, 1928, and 
so collected for his full time, save the deduction from August earnings as above 
mentioned. We find no conflict in the evidence on this point. The occasion does 
not, therefore, arise to decide the question last above discussed. 

In answer to the showing that all the earnings were collected for the several 
semimonthly periods, leaving nothing in the hands of the employer to meet the 
order from month to month, appellee relies strongly upon the opinion reserved to 
the insurer in the irrevocable order to receive from the employer any past-due 
installment out of subsequently accruing wages. It appears that the earnings in 
the hands of the employer on each pay day when deductions were to be made 
were sufficient to meet any and all past-due installments. s 

The contention is that the option embodied in the order is inconsistent with 
the forfeiture provisions of the policy, and the whole should be construed favor- 
ably to the insured. a 

The answer is that, as part of the option itself, the effect of its exercise 1s 
stipulated in these words: “Should said policy lapse at any time by reason of 
non-payment of any instalment, and premium or any instalment thereof be after- 
wards paid, then such payment shall reinstate said policy only as provided therein. 

The provision of the policy in that regard reads: “3. If default be made in 
the payment of the agreed premium for this policy, the subsequent acceptance of a 
premium by the Company or by any of its duly authorized agents shall reinstate 
the policy but only to cover loss resulting from accidental injury thereafter sus- 
tained.” 

These provisions are clear and unequivocal. The lapse of the policy as per 
its terms is not modified nor stricken, but a reinstatement is thus provided for. 

If, for any reason, earnings did not accrue for a time to meet the premiums, 
resulting in a lapse of the policy, the insured is thus permitted, at the option of 
the insurer, to pick up the payments and carry on; and at the same time the 
insurer is protected against the risk of intervening injury. We see no reason to 
deny such:stipulations effect according to their clearly expressed intent. 
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We must conclude the defendant was entitled to the affirmative charge with 
hypothesis. 
~~ Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


NEWMAN v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. No. 8252. 
Supreme Court of Georgia. Dec. 17, 1931. 
162 Southeastern Reporter 122. 
1. INSURANCE. 

Allegation in petition on accident policy that insured met death by drown- 
ing, without alleging that drowning was accidental, held insufficient. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

3. INSURANCE. 

In action on policy, ruling against sufficiency of petition for failure to allege 
that policy, which required advance payment of monthly premium, was main- 
tained in force by payment or otherwise held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

Certiorari to Court of Appeals. 

Action by Lillian L. Newman against the Benefit Association of Railway 
Employees. Judgment for defendant was affirmed by the Court of Appeals (156 
S. E. 284, 42 Ga. App. 342), and plaintiff brings certiorari. 

Affirmed. 

A. B. Conger, of Bainbridge, for plaintiff in error. 

John R. Wilson and W. H. Miller, both of Bainbridge, for defendant in error 

Syllabus Opinion by the Court. 

Huu, J. 


Lillian L. Newman brought suit against the Benefit Association of Railway 
Employees on a contract of accident insurance, issued on the life of her husband, 
Thomas Newman, naming his wife as beneficiary, and providing that if the in- 
sured, during the life of the policy, came to his death through external, violent, 
and accidental means, the insurer would pay to the named beneficiary $2,000. 
It was alleged that on November 19, 1928, the insured lost his life by drowning 
in the Flint river in Decatur county, and that proof of death was duly made in 
compliance with the terms of the policy. The defendant filed a demurrer on the 
ground that under the facts alleged the plaintiff was not entitled to recover. 
The trial court sustained the demurrer and dismissed the action. The Court of 
Appeals affirmed that judgment. 42 Ga. App. 342, 156 S. E. 284. Writ of cer- 
tiorari was granted on the judgment of the Court of Appeals. 


{1, 2] 1. We are of the opinion that the allegation in the petition that the 
insured met his death by “drowning” is not the equivalent of alleging that the 
insured met his death from “accidental drowning,” and of an allegation that the 
death of the insured was caused “solely through external, violent, and accidental 
means,” within the meaning of the accident policy, which was the basis of the 
suit. The case here is on petition and demurrer. Pleadings should be construed 
most strongly against the pledder. The presumption that an unexplained drown- 
ing is accidental is a rule of evidence, and does not apply on demurrer. If “acci- 
dental drowning” had been alleged, the plaintiff could, by the aid of proof of 
facts and circumstances surrounding an unexplained drowning, have made out 
his case. See, cases cited in note 42 L. R. A. (N. S.) 635; Grand Lodge of Broth- 
erhood of Railroad Trainmen v. Clark, 189 Ind. 373, 127 N. E. 280, 18 A. L. R. 
1190; 1 a C. J. 495 (K). But the petition in the present case did not do this. 
It merely alleged that “the insured met his death by drowning,” and this is not 
sufficient. The mere allegation of the fact of “death” does not create any pre- 
sumption that it was the result of an accident. 1 C. J. 495. See Johnson v. 
tna Life Ins. Co., 24 Ga. App. 431 (3, 4), 101 S. E. 134. Nor does an allegation 
that death was caused by “drowning.” 

[3] 2. The second division of the opinion of the Court of Appeals is as fol- 
lows: “Where in an action upon a policy of insurance which provides for the 
Payment of a monthly premium by the insured, and that ‘the insurance here- 
under is granted in consideration of the payment of the said monthly premium 
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in advance, the petition contains no allegation to indicate that the policy was 
maintained in force and effect by the payment of such premium or otherwise 
it does not sufficiently state a cause of action.” This ruling is alleged to be error. 
“because it nullified the presumption that a person does that which he obligates 
himself to do”; because the condition in the policy quoted in the opinion, that 
“the insurance hereunder is granted in consideration of the payment of said 
monthly premium in advance,” is a condition subsequent, and not precedent; and 
because the question of whether or not the premium has been paid was a matter 
of defense; and further, and “because the question there decided was not raised, 
or discussed by counsel for the association, either before the trial court or in 
the brief before the court.” The ruling here complained of is not error for the 
reasons assigned. 

Judgment affirmed. 

All the Justices concur. 


SLAUGHTER v. COLUMBUS MUT. LIFE INS. CO. OF COLUMBUS. 
OHIO. No. 40890. 
Supreme Court of Iowa. Jan. 12, 1932. 
240 Northwestern Reporter 229. 

1. INSURANCE. 

Executrix had burden of establishing prima facie case under accident policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 
2. INSURANCE 

To recover under policy insuring against being thrown from wrecked or dis- 
abled horse-drawn vehicle, vehicle must have been wrecked or disabled when in- 
sured was thrown. 

(For other cases, see Insurance, Dec. Dig. § 452.) 
3. INSURANCE. 

Executrix suing on accident policy had burden of establishing that wagon 
was wrecked or disabled when insured was thrown therefrom. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
4. INSURANCE. 

To recover under policy insuring against being thrown from wrecked or dis- 
abled vehicle, causal relation must exist between disabled vehicle and accidental 
throwing of insured. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

5. INSURANCE: 

That wheel of wagon dropped into chuck hole, throwing insured to double- 
trees, showed no causal relation between allegedly disabled wagon and throwing 
of insured, precluding recovery under accident policy. 

It appeared that, as result of jolt caused when wheel of wagon drop- 
ped into chuck hole, insured was thrown forward and down to double- 
trees, from which, after riding thereon for perhaps from 50 to 65 feet, he 
fell to ground, and that when wheel dropped into such hole, horses were 
frightened and started to run, and continued running for about 450 feet 
before coming to a stop of their own accord. An examination of wagon 
after runaway showed that one of cleats on front end was broken and 
front end gate ready to fall out, and that one wheel was twisted, one of 
hounds of wagon was broken, and some parts of harness on horses were 
broken. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Evans, Faville, and De Graff, JJ., dissenting. 

Appeal from District Court, Black Hawk County; A. B. Lovejoy, Judge 

An action on a death claim under an accident insurance policy. From a 
judgment on the verdict of the jury, defendant appeals. 

Reversed. 

Longley, Ransier & Frank, of Waterloo, for appellant. 

C. J. Rudolph and Tuthill, Reed & Beers, all of Waterloo, for appellee 

ALBERT, J. 
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The deceased, J. W. Slaughter, was the assured named in the policy issued 
by the defendant company to him, which was in force at the time of the con- 
troversy herein. He was a farmer and teamster by occupation, and was injured 
on or about the 14th day of October, 1929, and died on the 16th day of October. 
The appellant states: “In this case there is but really one issue to be considered 
by the court upon appeal and that is whether under the facts as alleged and 
proven, the assured, J. W. Slaughter, suffered loss of life by being accidentally 
thrown from a wrecked or disabled private horsedrawn vehicle.” 

This being the sole question raised by the appellant, we will give attention 
to the fact situation to obtain the answer therefor. 

Rainbow drive, a paved highway running approximately east and west, is a 
conecting link between the cities of Waterloo and Cedar Falls. The paving is 
18 feet in width, with shoulders on either side about four feet wide and approx- 
imately level with the pavement. There is a roadway or lane running at right 
angles to and in a southerly direction from Rainbow drive into what is known 
in the record as “Gibson’s Gardens.” Approximately where this lane passed 
across the line between the highway and these gardens, on either side thereof, 
are two built-up pillars of granite or cement about 36 feet apart. This roadway 
is about 14 feet wide and “graded up somewhat.” The distance from the shoul- 
der to the point where the lane enters the field is from 20 to 24 feet, and the 
drop from the level of the pavement to the point where the driveway enters the 
field between these pillars is about 4 feet. 

Slaughter had a small farm, on which was located a gravel pit, on the north 
side of Rainbow drive, and some distance west of where the lane turns off into 
Gibson Gardens. On the 14th day of October, 1929, the deceased loaded his 
wagon with gravel, which held about a yard of gravel, weighing from 2,700 to 
3,900 pounds. He then passed onto the paved highway, traveled east until he 
reached the point where the lane turned off to the Gibson Gardens. As he 
turned imto this lane from the pavement, the right front wheel dropped into a 


chuck hole about a foot deep, the wagon ran onto the horses, frightening them, 
and they started to run. From the jolt caused by the wagon’s dropping into the 
chuck hole, Slaughter went forward from the wagon onto the doubletrees where 
he rode for some little time, possibly three or four rods, when he fell off to the 
ground, and two of the wheels of the wagon passed over him. After the wagon 


passed over him, the team continued for a distance of about 450 feet, where they 
came to a stop of their own accord. 


An eyewitness to the accident, a mail carrier sitting in his car about 25 or 
30 feet from the point where Slaughter’s wagon turned south to leave the high- 
way, described the accident in substance as above set out. He testified that 
Slaughter was sitting in the front end of the box with his feet hanging over 
between the box and the horses, and he further says that he did not observe that 
the wagon, when it dropped into the chuck hole, was broken or in any way 
damaged, wrecked, or disabled; that he did not observe that it was wrecked or 
disabled in any way at the time the wagon passed over Slaughter; that prac- 
tically at the time the wheel dropped into the chuck hole Slaughter was precipi- 
tated or thrown onto the doubletrees, and, as he fell forward, his pull on the 
lines was released and the horses started to run. He said: “I could not state 
whether Mr. Slaughter was sitting on the board (the seat) or whether he was 
sitting directly on the gravel. He was not sitting down on the wagon, he was 
sitting on the top and the endgate passed under him in some way. When 
Slaughter was on the doubletrees it was a side view I got of him. He was bal- 
anced on the doubletrees as much as though he was sitting with his feet toward 
the center and his body towards somewhere near the end of the doubletree on 
the left-hand side. I could see both his head and his feet. I mean to say that 
[ had practically a clear view of Mr. Slaughter’s body, but not possibly of his 
teet. I couldn’t see that the wagon swayed any.” 


The box on the wagon which was used for hauling gravel was constructed 
of two by fours and two by sixes. On the inside of the sideboards, cleats were 
nailed which held the end gates in place. The seat used by the deceased con- 
sisted 1 loose board; and the seat being placed behind the standard on front 
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of the wagon held it from sliding forward. The front end gate was about a foot 
from the front end of the box of the wagon. 

So far these facts are undisputed. 

At some time between the time the wagon left the pavement and the team 
stopped after the runaway, the right front cleat at the front end of the wagon 
which held the end gate was broken loose, which, of course, freed the end gate 
at that end and allowed the gravel to escape to the ground. One question raised 
is as to when this cleat was broken. 

The evidence shows that, at the point where Slaughter’s body was found, 
there was blood on the ground at a point about 40 feet south of the pavement, 
and a “heap of gravel” a short distance north of the blood, and this gravel gradu- 
ally spread down thinner to the place where the wagon and team were (stopped). | 
Except as above stated, there was no gravel observed on the driveway leading 
irom the pavement where the accident occurred, nor was there any gravel on the 
pavement. The seat board was found after the accident about halfway between 
the pillars and the place where the blood was found on the road. The road over 
which the horses pulled the wagon from where it left the pavement and the acci- 
dent occurred to where the horses stopped seemed to be a reasonably smooth 
track. An examination of the wagon after the runaway showed that one of the 
cleats on the front end of the wagon was broken and the front end gate ready 
to fall out; one wheel was twisted, one of the hounds of the wagon was broken, 
and some parts of the harness on the horses were broken. 

[1] It is conceded in the record that the wagon in which the deceased was 
riding was a “private horsedrawn vehicle.” The burden of proof is, of course, 
upon the plaintiff to establish a prima facie case which comes within the protec- 
tion of the terms of this policy. Zohner v. Sierra Nevada Life & Casualty Co. 
(Cal. App.) 299 P. 749. 

{2, 3] At this point, it is necessary to turn to the provisions of the policy. 
So far as material they read: “Insures * * * against death or disability resulting 
directly and independently of all other causes from bodily injury sustained 
through external, violent and accidental means, subject to the limitations and 
conditions herein contained. * * * Provided such loss shall result * * * from acci- 
dental bodily injuries, solely and independently of all other causes, and only if 
such injuries are sustained as follows: * * * or by the wrecking or disablement 
of any private horsedrawn vehicle * * * in which the insured is riding or driving, 
er (2) by being accidentally thrown from such wrecked or disabled vehicle.” 

The appellant in its statement of the question for decision in this case, as 
heretofore set out, confines itself to the second of the above provisions of the 
contract; to wit, that the death occurred because the decedent was accidentally 
thrown from such wrecked or disabled vehicle.” 

At the close of the case, the defendant made a motion to direct a verdict, 
which was overruled, and the case went to the jury on the instructions. The 
jury returned a verdict in favor of the plaintiff. The substance of the defend- 
ant’s complaint is, in effect, the failure of the court to sustain this. motion to 
direct. 

The appellee’s contention is that at the time the wheel hit the chuck hole 
and the end gate and standard gave way at the right end, putting the gravel on 
the road and throwing the seat on which Slaughter was riding to the right-hand 
side of the road where the accident occurred, precipitating Slaughter to the 
doubletrees, from which he afterwards fell and was run over, and when the 
team stopped after the runaway, a cleat holding the end gate was broken and 
hung by one nail, and the end gate was almost ready to fall. 

It is apparent under the terms of the policy that at the time Slaughter was 
thrown therefrom the vehicle must have been a “wrecked or disabled” one, and, 
as the plaintiff had the burden of so establishing, she asserts, as above indicated, 
that the cleat which allowed the end gate to be released ‘was broken, and the 
vehicle was thus a disabled one at the time Slaughter was thrown therefrom. 

It is apparent from a cursory reading of the evidence that the dropping of 
the wheel into the chuck hole was the cause of Slaughter’s being thrown onto 
the doubletrees, and it is equally apparent that the loosening or breaking of the 
cleat which held the end gate in place could have had nothing whatever to do 
with throwing Slaughter onto the doubletrees and thence to the ground. 
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We will not stop at this point to define or discuss what constitutes a “wreck- 
ed or disabled” vehicle. To one interested in this question, light will be found 
in the following cases: Mochel v. Iowa State Traveling Men’s Ass’n, 203 Iowa, 
623, 213 N. W. 259, 51 A. L. R. 1327; Aurnhammer y. Brotherhood Accident Co., 
250 Mass. 563, 146 N. E. 47; Metropolitan Life Ins. Co. of New York v. Men- 
nonite Mutual Fire Ins. Co., 131 Kan. 628, 293 P. 402, 404; Zohner v. Sierra Neva- 
da Life & Casualty Co. (Cal. App.) 299 P. 749; Wilson v. Travelers’ Insurance 
Co., 183 Cal. 65, 190 P. 366; Continental Life Ins. Co. v. Malott, 89 Ind. App. 263, 
166 N. E. 15; Maryland Casualty Co. v. Edgar (C. C. A.) 203 F. 656; Fidelity & 
Casualty Co. of New York vy. Teter, 136 Ind. 672, 36 N. E. 283; Wright v. Con- 
tinental Life Ins. Co., 146 Wash. 665, 264 P. 410; Lavender v. Continetal Life 
ins. Co., 143 Wash. 201, 253 P. 595; Inter-Southern Life Ins. Co. v. Bowyer, 90 
Ind. App. 494, 169 N. E. 65; Guaranty Trust Co. v. Continental Life Insurance 
Co., 159 Wash. 683, 294 P. 585. 

[4] Assuming, without deciding, that the plaintiff is right in her contention 
that the vehicle was disabled, yet this in itself is not enough to make a case for 
the plaintiff. There must be some causal relation between the disabled vehicle 
and the “accidental throwing” of the plaintiff therefrom. That this is the law, 
see Jones v. U. S. Mutual Accident Ass’n, 92 Iowa, 652, loc. cit. 655, 61 N. W. 
485; Kirkpatrick v. Aetna Life Ins. Co., 141 Iowa, loc. cit. 80, 117 N. W. 1111, 
22 L. R. A. (N. S.) 1255; Reddington v. North American Accident Ins. Co., 146 
Okl. 4, 293 P. 204, loc. cit. 206; Wright v. Continental Life Ins. Co., 146 Wash. 
665, 264 P. 410; Lavender v. Continental Life Insurance Co., 143 Wash. 201, 253 
P. 595: Continental Life Insurance Co. v. Malott, 89 Ind. App. 263, 166 N. E. 15. 

[5] In other words, as applied to the facts of this case (giving to the plain- 
tiff the benefit of her contention that this cleat, which held the end gate was 
broken), it of necessity follows, under the evidence, that the earliest time at 
which it could have been broken was when the wheel dropped into the chuck 
tole; but the inevitable conclusion from the evidence is that the plaintiff’s de- 
cedent was thrown from the wagon by the dropping of the wheel into the chuck 
hole, and the breaking of this cleat could in no way have had anything to do 
with his being thrown from the wagon onto the doubletrees. To use the legal 
phrase, “there was no causal relation” whatever between the breaking of this 
cleat and the precipitation of the decedent from the wagon onto the doubletrees. 

The plaintiff, under her burden of proof, failed to establish any causal rela- 
tion whatever between the breaking of this cleat and the accidental throwing of 
her decedent from the wagon, and, having failed so to do, she failed to make 


out a case. The motion to direct a verdict in favor of the defendant should have 
been sustained. 


Reversed. : 
All Justices concur, except Evans, Faville, and De Graff, JJ., who dissent. 


NATIONAL CASUALTY CO. v. MITCHELL. No. 29695. 
Supreme Court of Mississippi, Division A. Jan. 11, 1932. 
Syllabus by the Court. 
1. INSURANCE. 


Neither extent of damage nor cost of repairs was sole test 
was “wreck” of taxicab within accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 452.) 
2. INSURANCE. 

Where tire blew out simultaneously with collision with curbing, there was 


“wreck” within passenger’s accident policy, though blowout was only damage to 
taxicab 


of whether there 


The policy sued on provided that insurer would pay insured $1,250 
for loss of sight of either eye as result of wrecking of any public taxicab. 
The word “wreck” is defined as meaning to destroy, disable, or seriously 
damage, and the wreck of an automobile may be either a total or partial 
destruction thereof. 

(For other cases, see Insurance, Dec. Dig. § 452.) 
3. INSURANCE. 


T 
\ 


Tnder statute prohibiting changes in limitations by contract, accident policy 
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provision requiring written notice within twenty days after accident held void 
(Code 1930, § 2294). 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Action by Michael J. Mitchell against the National Casualty Company. From 
a judgment.for plaintiff, defendant appeals. 

Affirmed. 

Hirsh, Dent & Landau, of Vicksburg, for appellant. 

Robbins & Smith and Brunini & Hirsch, all of Vicksburg, for appellee. 

Cook, J. 

The appellee filed this suit in the circuit court of Warren county against the 
appellant, National Casualty Company, seeking to recover $1,250 on an accident 
insurance policy for the loss of the sight of an eye alleged to have resulted from 
the wrecking of a public taxicab in which he was riding. At the conclusion of 
the evidence, the court peremptorily instructed the jury to find for the appellee, 
and from the judgment entered the insurance company appealed. 

The declaration alleged that the appellee received an injury and disability 
resulting directly, and independent of all other causes, from bodily injuries sus- 
tained through external, violent, and accidental means, by the wrecking of a 
public taxicab which was being driven or operated at the time of such wrecking 
by a.licensed driver, plying for public hire, and in which he (the appellee) was 
traveling as a fare-paying passenger, resulting in the loss of the sight of his 
left eye. 

By subsequent pleadings issue was joined on the following defenses to the 
suit: First, that the alleged injury to appellee did not result, either directly or 
indirectly, from the wrecking of the taxicab in which the appellee was a passenger; 
that his alleged injury did not result, either directly or indirectly, from such a 
wreck of a taxicab as was and is contemplated by the contract of insurance, and 
that there was not, in the eyes of the law, or in fact, a wreck of any kind; and 
second, that if appellee lost an eye on November 12, 1929, as a result of a 
taxicab wreck, as alleged in the declaration, he wholly neglected and failed to 
give written notice thereof to the appellant within twenty days from the date of 
such iniury, that it was reasonably possible for him to have given the required 
notice, but he failed to do so until April 7, 1930, and that his failure to give 
such notice, in compliance with the insurance contract, forfeited his right under 
the contract, and precluded a recovery on the policy; and third, that his failure to 
comply with the terms of the policy, and to give the requisite notice, was a con- 
dition precedent to a recovery, and, as no such notice was given for several months 
after the alleged accident, the appellant was not liable to appellee in any sum, 
under the terms of the policy. 

The policy sued on provides that the company will pay the assured $1,250 for 
the loss of the sight of either eye as the result of the “wrecking of any public 
* * * taxicab * * * which is being driven or operated at the time of such 
wrecking by a licensed driver, plying for public hire, and in which the assured is 
traveling as a fare-paying passenger.” Section 4 of the standard provisions in the 
policy provides that “written notice of injury on which claim may be based must 
be given to the company within twenty days after the date of the accident causing 
such injury”; and section 11 of the general conditions in the policy provides that 
“strict compliance on the part of the insured with all the provisions of the policy 
is a condition precedent to recovery hereunder, and any failure in this respect 
will forfeit to the company all rights to any indemnity.” 


The proof shows that the appellee took passage in a taxicab to go to his 
home on Clay street in the city of Vicksburg, and paid his fare; that the taxicab 
was a large automobile, with a partition between the front and rear seats; that, 
when the taxicab neared his home, he stood up to reach over this partition for 
the purpose of attracting the attention of the taxicab driver, and directing him to 
the location of his home; that the driver turned the taxicab into the curb, but 
the brakes on it failed to hold, and it ran against the street curb at a rate of 
speed of about twelve miles per hour, the left wheel of the taxicab running up 
onto the curb, and that by this impact of the wheel against the curb the left 
front tire was blown out, and the appellee was violently thrown against the 
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partition between the seats, resulting in the loss of the sight of his left eye. The 
taxicab driver testified that other than the blowout of the tire there was no 
damage to the taxicab, but that until the tire was changed or repaired he could 
not move the taxicab from the scene of the accident, without further seriously 
damaging the rim, tire, and wheel thereof, and that it only cost him 75 cents to 
have the tire repaired. 

{1, 2] The provisions of the policy under which recovery is sought provides 
indemnity for the loss of the sight of an eye resulting from the wrecking of a 
public taxicab; and the first contention argued by appellant is that under the 
facts here involved there was no wrecking of the taxicab. 

Webster’s New International Dictionary defines the word “wreck” as meaning 
“to destroy, disable or seriously damage”; and in ordinary speech an automobile 
is said to be wrecked when it is disabled or seriously damaged, although it may 
not be totally destroyed or rendered incapable of use. The wreck of an automobile 
may mean either a total or partial destruction thereof, and, if it is damaged and 
disabled, neither the extent of the damage nor the cost of repairs is the sole 
test in determining whether or not there was a wreck of the automobile, within 
the contemplation of the parties to a contract of insurance. The blowout of the 
tire was simultaneous with the collision with the street curbing. The taxicab was 
thereby disabled so as to require repairs to render it suitable for further use, 
and, as a result of the crash and blowout of the tire, which constitutes one 
transaction, the appellee was injured, and we have reached the conclusion that 
there was a wreck of the taxicab, within the purview of the policy of insurance. 

[3] The next contention of appellant is that the terms of the policy were 
forfeited, as no written notice or other notice was given by the appellee within 
twenty days from the date of the alleged injury. 

The provision of the policy upon which this contention is based is that “writ- 
ten notice on which claim may be based must be given the company within 
twenty days after date of the accident causing such injury.” It is admitted that 
notice of the injury was not given until several months after the accident, and 
a decision of the question presented by this contention of counsel involves a con- 
sideration of the effect of section 2294, Code of 1930, and the decisions of this 
court construing it, on this provision of the policy. 

Section 2294 of the Code of 1930, which is the same as section 3127 of the 
Code of 1906, reads as follows: “The limitations prescribed in this chapter shall 
not be changed in any way whatsoever by contract between parties, and any 
change in such limitations made by any contract stipulation whatsoever shall be 
absolutely null and void; the object of this statute being to make the period of 
limitations for the various causes of action the same for all litigants.” 


In the case of Dodson v. Western Union Tel. Co., 97 Miss. 104, 52 So. 693, 
there was involved a stipulation in the contract that the claim for damages must 
be presented within sixty days after the message was filed for transmission, and 
the court held that section 3127, Code of 1906 (now section 2294, Code of 1930), 
rendered this stipulation ineffective and void, but expressly reserved the question 
as to the effect of this statute on the right of an insurance company to place in 


its contract of insurance a requirement that proof of loss shall be made within a 
certain time. 


pene’ it the time the Dodson Case, supra, was decided, there was in force section 
49/5, Code of 1906, providing, among other things, that no insurance company 


should make any condition or stipulation in its insurance contract limiting the 
time within which suit might be commenced to less than one year after the loss 
and injury, and that any such condition or stipulation should be void; and in the 
case of General Acc., Fire & Life Assurance Co. v. Walker, 99 Miss. 404, 55 So. 
51, 52, it was held that a provision in an accident policy, limiting the insurer’s 
liability to one-fifth of the amount of insurance, unless notice of the accident be 
given to the insurance company within ten days thereafter, is void as in contra- 
ore of the Code of 1906, section 2575, and that “any contract of insurance 
oo undertakes to relieve the insurance company from the full responsibility 
by 9A —— by. requiring any kind of notice for less than the time required 
z __ Is in conflict with section 2575, Code of 1906, and void.” In the 

se of Taylor v. Insurance Co., 101 Miss. 480, 58 So. 353, it was held that 
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section 3127, Code of 1906 (now section 2294, Code of 1930), did not repeal 
section 2575, Code of 1906, which authorized insurance companies to contract that 
no suit shall be brought upon its policy after the expiration of one year from 
the loss or injury. 


After the decision of the case last above mentioned, section 2575, Code of 
1906, was repealed (Laws 1912, c. 223), and in the case of Standard Accident 
Insurance Co. v. Broom, 111 Miss. 409, 71 So. 653, 654, there was presented the 
identical question that is here presented, and the court held that under section 
3127 of the Code of 1906 (section 2294 of the Code of 1930), providing that any 
contract changing “the limitations prescribed in this chapter” shall be null and 
void, a provision in an insurance policy requiring notice to the insurer within 
fifteen days after the accident for which claim is made is void, the court saying, 
“Upon the repeal of section 2575 of the Code of 1906, section 3127, a statute 
general in its terms, applied to insurance contracts,” and after quoting section 
3127, Code of 1906 (which is now section 2294, Code of 1930), the court further 
said: “There is no essential difference between the effect of the general statute 
above set out and the special statute (section 2575) now repealed. The interpreta- 
tion applicable to séction 2575 is just as applicable to section 3127. The only 
difference between the two statutes is that section 2575 was applicable to insur- 
ance contracts alone, while section 3127 is a general statute applicable to ali 
contracts, including insurance contracts, since the repeal of section 2575 of the 
Code of 1906. Following, therefore, the decisions of this court in the cases of 
Dodson v. Western Union Telegraph Co., 97 Miss. 104, 52 So. 693, Illinois 
Central R. R. Co. v. Jordan [108 Miss. 104] 66 So. 406, and Assurance Co. v. 
Walker, 59 Miss. 404, 55 So. 51, we conclude that the 15-day notice clause in 
the policy under consideration is void.” 


In support of its contention, the appellant relies principally upon the cases 
of Employers’ Liability Assurance Corp. v. Lumber Co., 111 Miss. 759, 72 So. 
152, and American National Insurance Co. v. Waters, 133 Miss. 32, 96 So. 739. 
In the case of Employers’ Liability Assurance Corp. v. Lumber Co., supra, which 
was decided only a few weeks after the Broom Case, neither section 3127, Code 
of 1906, nor the Broom Case was considered or referred to in the opinion of the 
court, but the decision was based solély.upon the ground that the delay in giving 
notice of the suit was not detrimental to the insurer, and did not bar the 
employer’s recovery on its policy, since the requirement of prompt notice was 
not of the essence of the contract, unless it materially affected the rights of the 
particular case. In the case of American National Assurance Co. v. Waters, supra, 
in stating the case and the contention of counsel for the respective parties, the 
court said that: “One of the provisions of the policy, which, of course, was 
binding upon the insured, was that: ‘Written notice of injury * * * on which 
claim may be based must be given to the company within 20 days after the date 
of accident causing such injury.’” But in this case neither the Broom Case, nor 
the effect of section 3127, Code of 1906, was referred to or considered by the 
court, or by counsel in their briefs; but the decision was based solely upon the 
ground that no forfeiture resulted from the failure to give notice within twenty 
days, for the reason that the policy did not expressly or impliedly provide for 
forfeiture for failure to give notice within that time, if notice is given in a 
reasonable time. In neither of these cases was the Broom Case referred to, over- 
ruled, or modified, but the attempted limitation in the policy was in each case 
held to be ineffective to work a forfeiture, without reference to the effect of the 
statute upon such provisions. Manifestly, it was not the intention of the court to 
overrule or in any way modify the doctrine announced in the Broom Case, supra; 
and therefore, upon the points here under consideration, that case is controlling 
and decisive against appellant’s contention. That such is the correct view 1s made 
manifest by an examination of the record in the case of Standard Life & Accident 
Co. v. Frank J. Fisher (Miss.) 80 So. 347, which affirmed without a written 
opinion on January 13, 1919. In that case the policy provided that any claim 
thereunder should be invalid, unless the insured gave reasonably immediate notice 
of disability or accidental injury; that the insured did not give the required 
notice was not controverted, and, in an effort to establish that under and by 
virtue of this provision there was a forfeiture, counsel for the appellant attacked 
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the holding of the Broom Case as being erroneous, while counsel for the appeilee 
relied upon that case for an affirmance. Without a written opinion, the case was 
irmed. 
s is further contended that the facts are in conflict as to whether the appellee 
lost his eye on the occasion in question, and therefore that it was error to grant 
the peremptory instruction requested by him. On the day following the accident, 
the appellee consulted a physician, and at the trial the appellant offered this 
physician, in an effort to show that the loss of sight of appellee’s eye was not 
due to an injury received the night before: but upon proper objection that under 
and by virtue of section 1536, Code of 1930, this testimony was privileged, the 
physician was not permitted to testify. The testimony of a physician offered by 
appellee fully supports the conclusion that the loss of the sight of the eye was 
the result of the accident in question, and we do not find that this testimony 
was contradicted. The judgment of the court below will therefore be affirmed, 
Affirmed. 


LILLY v. WASHINGTON FIDELITY NAT. INS. CO. No. 17311. 
Kansas City Court of Appeals. Missouri. Dec. 7, 1931. 
44 Southwestern Reporter (2d) 656. 
3. INSURANCE. 


In suit on health policy, requested instruction to find for defendant if insured 
made misrepresentation material to assumption of risk, regardless of misrepresen- 
tation’s contribution to insured’s illness, held properly refused (Rev. St. 1929, § 
5732). 

Such requested instruction was properly refused as being in the teeth 

of Rev. St. 1929, § 5732, providing that no misrepresentation in securing 

life insurance shall be deemed material which does not contribute to con- 

tingency insured against. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

4, INSURANCE. y . 

Defendant’s failure to pay into court premiums of health policy sued on, 
where defense was misrepresentation, justified court’s refusal to give binding in- 
structions for defendant (Rev. St. 1929, § 5735). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Circuit Court, Randolph County; A. W. Walker, Judge. 

“Not to be officially published.” ; 

Action by Frank Lilly against the Washington Fidelity National Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

W. M. Stringer, of Moberly, for appellant. 


M. J. Lilly, Hulen & Walden, and Hunter & Chamier, all of Moberly, for re- 
spondent. 


BLAND, J. 


This is an action on a policy of accident and health insurance. There was a 

verdict and judgment in favor of plaintiff in the sum of $470.00, together with 
$150.00 as attorneys fees for vexatious refusal to pay. Defendant has appealed. 
_ The policy provides for an indemnity of $60.00 per month while the insured 
“Is necessarily, totally and continuously disabled from performing each and every 
duty pertaining to any business or occupation, by reason of sickness or disease.” 
The policy also provides for double indemnity during the time that the insured 
should be continuously confined in a duly licensed hospital. 


The application, which was signed on January 20th, 1930, shows that plaintiff 
had not had any sickness or accident and had not been under the care of a phy- 
sician tor treatment within ten years. The application recites that plaintiff un- 
derstood that he would not be entitled to any of the benefits under the policy is- 
sued on the application should he answer any questions falsely and conceal his 
true condition that were material either to the acceptance of the risk or the hazard 
assumed by the defendant. 

lhe evidence shows that plaintiff was confined in the Wabash Hospital at 
Moberly from the Ist to the 11th of September, 1927, for a contusion of the back; 
that he was confined in said hospital from the 13th to the 24th of December, 1927, 
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on account of la grippe and from the 23rd to the 27th of November, 1929, on ac- 
count of circumcision; that about May, 1930, plaintiff consulted a physician, who 
examined him and found that he was suffering from a strain; that about the 
month of January, 1929, plaintiff consulted a physician, not for treatment but to 
be examined and have a blood test made and the test “negative.” The evidence 
also shows that within the ten year period plaintiff consulted a physician in 
reference to a cold, the time of the consultation not being given. 

Plaintiff testified that he worked in the shops of the Wabash Railway Com- 
pany at Moberly; that one Avery, the local agent of the defendant, solicited him 
for the insurance; that Avery brought the application to the shop; that the appli- 
cation was then signed by plaintiff but was not filled out at that time; that Avery 
told plaintiff that he would write down the questions on a separate piece of paper 
and later on fill out the application; that Avery asked him some of the questions 
contained in the application and some of them he did not ask; that plaintiff told 
Avery that within the last ten years he had been sick but he could not say just 
when; that he had been working for the Wabash Railway Company and had re- 
ceived treatment at the railroad hospital and that if Avery would go to such hos- 
pital he could find out the date and nature of each sickness and the name of the 
doctors who attended him. Plaintiff also told Avery that he had been treated by 
several doctors in Moberly but that he went merely for an examination for a cold 
or the like. The agent told him he would check up at the hospital and find out 
about the things required in the application and would then fill in the blank. Avery 
did not ask him the names of the doctors who treated him outside of those at the 
hospital. 

Plaintiff further testified that it was agreed that Avery was to take down the 
answers to certain questions on a separate piece of paper and fill them out at the 
latter’s home; that as to the matter of the sickness and illness that plaintiff had 
suffered in the last ten years, Avery would investigate at the Wabash Hospital and 
fill out the blanks after the investigation; that the first plaintiff learned that Avery 
had placed erroneous answers in the application was after plaintiff received the 
policy, containing a copy of the application; that immediately thereafter he called 
Avery’s attention to it and Avery told him that nothing about it would jeopardize 
the policy. 

After the issuance of the policy and on April 20th, 1930, plaintiff became sick 
and was informed by his physician that he had an ulcer of the stomach. He was 
in the Wabash Hospital at Moberly for treatment of the ulcer from May 12th to 
June 8th, when he was taken by his sister in an automobile to the Wabash Hospi- 
tal in Decatur, Illinois, where he remained from June 9th until July 3rd. When 
discharged from the hospital at Decatur he was told that he could return home 
but to report for treatment at the Moberly Hospital each day, which he did. He 
was not able to return to work until October 30th or 31st, 1930. He was unable 
to engage in any kind of work from April 29th to October 30th or 31st. Several 
physicians testified on behalf of plaintiff. Some of them stated that he was suf- 
fering from duodenial ulcer. Plaintiff's medical testimony shows that from the 
history given the physicians he had, on -April 20th, 1930, been suffering from ulcer 
from four to six weeks and that it was not a recurrence. 

Avery, testifying on behalf of defendant, stated that the answers to the ques- 
tions in the application relating to the health of plaintiff were made and filled out 
when it was signed. He denied that it was the understanding that he should get 
the information from the Wabash Hospital relative to the matter of plaintiff's 
sickness. He also denied telling plaintiff that the policy would not be jeopardized 
by the misstatements made in the application. He further testified that plaintiff 
had made a claim in February, 1930, for loss of time and that defendant paid him 


$16.00 on this claim; that he also paid plaintiff for the company the sum of $20.00 
for a fractured arm. 


The contention of the defendant at the trial was that plaintiff was not entitled 
to these two payments for the reason that he had been guilty of fraudulent mis- 
representations in the application for the policy and that as he had been paid 
more than the premiums that it had received from him, it had not made any ten- 
der of them to him. 

[1, 2] Defendant insists that the court erred in permitting plaintiff to amend 
his petition during the trial. The facts relative to this matter show that in des- 
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cribing the policy in suit the original petition stated that it was numbered 1395-NE. 
When plaintiff sought to introduce the policy in evidence it was found to be num- 
bered 1395-NR. Defendant objected to the introduction of the policy for this 
reason, whereupon, plaintiff was granted leave to amend his petition by inter- 
lineation by changing the description of the policy in the petition to its proper de- 
scription. The court permitted the amendment and defendant saved its excep- 
tions. The only objection made by defendant was to the introduction of the pol- 
icy. No objection was made to plaintiff's request to amend and there was no mo- 
tion to strike out the amended pleading after it was made. In addition to this de- 
fendant did not claim it was misled or prejudiced. It filed no affidavit of sur- 
prise and did not ask for a continuance. There is no question but that the amend- 
ment was properly allowed. Section 819 R. S. 1929; Broyles v. Eversmeyer, 262 
Mo. 384, 171 S. W. 334; Wright v. Groom, 246 Mo. 158, 151 S. W. 465. Aside 
from this the matter was not properly saved for presentation in this court. City 
Light, Power, Ice & Storage Co. v. Machine Co., 170 Mo. App. 224, 234, 156 S. W. 
83; Lee v. Battery & Supplies Co., 323 Mo. 1204, 23 S.W.(2d) 45. 

It is insisted by the defendant that “the verdict cannot stand for the reason 
that it neither makes an unequivocal finding of vexatious delay nor a general find- 
ing assessing both the ten per cent. penalty and attorneys fees.” The verdict reads 
as follows: 

“We, the jury find for the plaintiff in the sum of four hundréd and seventy 
dollars ($470.00). And we assess plaintiff’s damages for vexatious delay at the 
sum of no dollars. And his attorneys fees at one hundred and fifty dollars 
($150.00) .” 

There is no merit in the attack made upon the verdict. Harmon v. Ins. Co., 
Co., 170 Mo. App. 309, 156 S. W. 87; Shoe Co. v. Ins. Co. 277 Mo. 399, 420, 421, 210 
S. W. 37; Terry v. Fire Ins. Co., 215 Mo. App. 350, 353, 253 S. W. 16. 

[3] Complaint is made of the refusal of the court to give defendant’s instruc- 
tion No. 1, which told the jury that if plaintiff wrongfully and intentionally with- 
held and concealed from defendant facts material to the assumption of the risk 
and the acceptance of the hazard in his answers to the questions asked in the ap- 
plication, it should find for the defendant, even though such representations did not 
directly contribute to the illness and consequent loss of time and the incurring of 
expense for which plaintiff was suing. 

This instruction is in the teeth of the statute, section 5732, which reads as 
follows : 

“No misrepresentation made in obtaining or securing a policy of insurance on 
the life or lives of any person or persons, citizens of this state, shall be deemed 
material, or render the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which the policy is to become 
= and payable, and whether it so contributed in any case shall be a question for 
the jury.” 

The instruction was properly refused. Bruck v. Ins. Co., 194 Mo. App. 529, 
185 S$. W. 753; Hodges v. Ins. Co. (Mo. App.) 6 S.W.(2d) 72. 

[4] The instruction was properly refused for another reason. There was no 
deposit in court of the premiums as required by section 5735, R. S. 1929. The sta- 
tute does not contemplate a trial of other issues, such as to whether the plaintiff 
had wrongfully collected other payments under the policy, but requires a deposit 
of the premiums, in court if the defense is to be based upon misrepresentations. 
The statute is mandatory and cannot be brushed aside by an excuse such as offered 
by defendant in this case. Mannion v. Mut. Life Ins. Co. (Mo. App.) 273 S. W. 
201, 203; Craig v. Ins. Co., 220 Mo. App. 913, 296 S. W. 209; Shaw v. Mutual Ins. 
Co. (Mo. App.) 9 S.W.(2d) 685. 

It is claimed that the verdict is excessive because plaintiff “was at all times in 
the hospital of his employer, and it is common knowledge that such hospitals are 
largely supported by regular fees and dues paid by each employee. The plaintiff 
was simply in a hospital as he had paid for it any way and it would be less trouble 
than at home. He was not confined and was in and about the hospital as he de- 
sired, even taking an automobile and going to another hospital some two hundred 
and fifty miles away.” The evidence shows that plaintiff was not in bed during 


= of the time he was in the hospitals but was in the halls and lobbies some of 
e time 
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Plaintiff was suffering from a very serious and painful ailment and there is 
nothing whatever in the testimony tending to show that he was not in the hospitals 
in good faith and by being therein was attempting to recover double indemnity. 

[5] It is insisted that as the answer pleaded fraud in the procurement of the 
policy and prayed for a cancellation of the same, that the action was converted 
into one in equity and that the court erred in trying it before a jury. There is no 
merit in this contention. Wellums v. Mut. Benefit and Accident Association—— 
S.W.(2d)——, * decided at this sitting. The case of Carter v. Ins. Co., 275 Mo. 
84, 204 S. W. 399, L. R. A. 1918F, 325, and other cases cited by defendant are 
distinguished in the Wellums Case. 

The judgment is affirmed. 

All concur. 


CONTI v. BENEFIT ASS’N OF RAILWAY EMPLOYEES. 
Superior Court of Pennsylvania. July 8, 1931. 
158 Atlantic Reporter 205. 
1. INSURANCE. 


Expressions “accidental injury” and injury by “external, violent and acci- 
dental means,” as used in accidental policy, are not synonymous. 
(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE. 

In action on policy insuring against bodily injury sustained solely through 
external, violent, and accidental means, agreed statement of facts held insufficient 
to support judgment for plaintiff. 

Facts relating to injury sustained by insured as submitted to the court 
were that insured was employed by railroad, that while engaged in the 
removal of locomotive jack from under a car he complained of pain as 
he twisted to the left, and that case was diagnosed as acute traumatic left 
inguinal hernia. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Court of Common Pleas, Mercer County; J. A. McLaughry, 
President Judge. 

Action by Rose Conti against the Benefit Association of Railway Employees. 
The parties agreed upon a statement of facts in the case and submitted them to 
the trial court for adjudication without a jury trial. From an adverse judgment, 
defendant appeals. 

Reversed, and record remitted with directions. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, 
Baldrige, and Drew, JJ. 

Edwin €. Moon, J. A. Stranahan, Jr., and Stranahan & Sampson, all of 
Mercer, for appellant. 

Davis, Fruit & Anderson and Emrys G. Francis, all of Sharon, for appellee. 

KELLER, J. 

While not called a “case stated,” the parties agreed upon a statement of facts 
in the case and submitted them to the court below for adjudication without a 
jury trial, under an agreement that, “If the Court shall find that under the facts, 
the defendant is liable, judgment shall be entered for the amount so found by the 
Court; if the Court shall, find that under the facts the defendant is not liable, 
then judgment shall be entered for the defendant.” Both parties reserved the right 
of appeal. 

Plaintiff's right of action was based on an accident insurance policy issued 
by defendant, insuring her husband, Fred Conti, against (inter alia) loss of life 
resulting directly and exclusively of all other causes from bodily injury sustained 
at any time during the life of this policy solely through external, violent, and 
accidental means (excluding suicide, sane or insane). 

The facts relating to the injury sustained by the assured as submitted to the 
court were: 

“Seventh. That on or about February &th, 1928, Fred Conti was employed by 
the Erie Railroad Company, and was working for the said Company in the Shops 


1Rehearing pending. 
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in Sharon, Mercer County, Pennsylvania. That on that day, among other duties, 
he was engaged in the removal of a locomotive jack from under a car; that 
while he was working he complained of a pain as he twisted to the left. 

“Fighth. He was taken to Dr. C. C. Marshall of Sharon, and was examined. 
Dr. Marshall diagnosed the case as Acute Traumatic Left Inguinal Hernia. 

“Ninth. That on or about March 7th, 1928, the said Fred Conti was taken by 
the Erie Railroad Company to St. John’s Hospital of Cleveland, Ohio, and an 
operation was performed upon the said Fred Conti on March 7th, 1928, for 
hernia. That the said operation for hernia was successful. 

“Tenth. That the said Fred Conti died on March 15th, 1928, and the cause of 
his death was Bilateral Croupous Pneumonia,” 

[1] Plaintiff’s right of recovery does not depend on whether the injury to her 
husband was accidental, but whether it was “sustained solely through external, 
violent and accidental means.” They are not synonymous. Trau v. Preferred 
Accident Ins. Co., 98 Pa. Super. Ct. 89. 

[2] The facts as submitted to the court in the seventh paragraph are not 
sufficient to sustain a finding for either party on this vital and indispensable mat- 
ter of fact, and, as the submission is drawn, to warrant a judgment for either 
party. See Bertram v. Petrovsky, 49 Pa. Super. Ct. 426; Staten Island Rapid 
Transit Ry. Co. v. Hite, 41 Pa. Super. Ct. 527; Jones v. Integrity Trust Co., 
292 Pa. 149, 140 A. 862. 

The judgment is accordingly reversed and the record remitted, with directions 
to quash the submission and proceed in regular course of trial by jury, or by a 


judge without a jury, unless the parties can agree upon sufficient facts to support 
a finding on the matter above referred to. 





SOUTHERN SURETY CO. v. CALHOUN. No. 4119. 
Court of Civil Appeals of Texas. Texarkana. Dec. 2, 1931. 
Rehearing Denied Dec. 17, 1931. 

44 Southwestern Reporter (2d) 459. 
1. INSURANCE. 


In action on accident policy, evidence held to support finding plaintiff acci- 
dentally inhaled carbon monoxide gas. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
2. INSURANCE. 

Poisoning by carbon monoxide gas held injury effected through “accidental 
means,” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 458.) 
3. INSURANCE. 


Recovery under accident policy being $1,988, allowance of $1,500 attorney’s 
fee held excessive by $750. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by Hugh L. Calhoun, Jr., against the Southern Surety Company. From 
a judgment for plaintiff, defendant appeals. 

Affirmed on condition of remittitur. 

Cantey, Hanger & McMahon, W. D. Smith, and J. A. Gooch, all of Fort 
Worth, for appellant. 

Ernest May, of Fort Worth, for appellee. 

SELLERS, J. 


The appellee Hugh L. Calhoun, Jr., brought this suit in the district court of 
farrant county against the appellant to recover upon a certain accident insur- 
ance contract. In his amended petition, appellee alleged that on or about August 
7, 1925, appellant issued to appellee an accident insurance policy whereby said 
appellant agreed to insure appellee against loss from bodily injury effected 
through accidental means directly and independently of all other causes, and that 
on such day and date, namely, January 24, 1930, appellee sustained bodily injury 
effected through accidental means, directly and independently of all other causes, 
which had resulted in his continuous and total disability to perform any kind of 
duty pertaining to his occupation, and that such disability persisted up to the 
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filing of his petition, which was filed January 10, 1931; also that he had become 
unconscious and that he had fallen to the floor of the bathroom against or very 
near a gas stove which was burning, and that while in such unconscious condi- 
tion appellee was severely burned, and that on account of such injury, resulting 
from the inhalation of carbon monoxide gas and a burn sustained by appellee. 
he has been continually and totally disabled from performing any kind of duty 
pertaining to his occupation from the date of said injury to the time of the filing 
of said petition. Appellee further pleaded he had given notice to the insurance 
company of such disability, and that such company failed to pay the weckly in- 
demnities provided in said policy, and that he had been forced to hire an attor- 
ney to prosecute a claim against said company. 

The appellant answered by general denial, and also pleaded that appellee 
had not given the appellant notice of injury within the terms of the policy sued 
upon; and, further, that appellee was not suffering from bodily injury effected 
through accidental means directly and independently of all other causes, but that 
the condition of appellee at that time and prior thereto was not the result of 
any accidental means, but that appellee was suffering from some disease or 
diseases resulting from natural causes, and not the result of accidental means 
and not resulting directly and independently of all other causes. 

The policy which was introduced in evidence by both parties provides: 

“In consideration of the statements in the application for this policy, copy 
of which is endorsed hereon, and made a part hereof, and of—Forty-two and 
50/100—Dollars—($42.50)—premium. 

“Does hereby insure—Hugh L. Calhoun, Jr—. (1) against loss resulting 
trom Bodily Injuries, effected through Accidental Means, directly and independ- 
ently of all other causes (suicide, while sane or insane, not covered), as follows: 

“Section 1. Principal Sum—Seven Thousand Five Hundred and No/100— 
Dollars ($7,500.00)—. Weekly indemnity—Twenty Five and No/100—Dollars 
($25.00). * * * 

“Section 7. * * * and involuntary asphyxiation, shall be deemed bodily in- 
juries within the meaning of this policy.” 

There was evidence to the effect that the weather on January 24, 1930, and 
for several days before, was extremely cold; that appellee’s wife was away from 
home on a visit; that the gas stove in the bathroom had been burning continu- 
ously for several days; and that during all this time the windows and doors in 
the house were kept closed. 

It is undisputed that carbon monoxide gas is a deadly poison, and that it is 
produced by the burning of natural gas when there is an improper mixture of 
gas and air passing to the burner of a gas stove. 


There was evidence offered by appellant that the gas stove in appellee’s 
home was properly adjusted when examined a few days after the injury com- 
plained of, and that a gas stove when properly adjusted will not give off carbon 
monoxide gas, and a number of experiments were made in the presence of the 
jury by an expert chemist in an effort to prove to the jury that there could not 
have been any carbon monoxide gas produced by the stove in appellee’s bathroom 


The evidence further shows that appellee on the night of January 23d, had 
supper with his mother-in-law, Mrs. E. G. Rall, who lives just across the street 
from his home; that he went to his home about seven o’clock. The evidence of 
the finding of appellee and his condition as related by some of the witnesses 1s 
as follows: 


Mrs. E. G. Rall testified: “The next time I saw Mr. Calhoun was, I think, 
about 9:30 o’clock the next morning. At that time I saw him in the bathroom 
over at his house. When I saw him at that time he was lying on the floor, per- 
fectly unconscious. He had on his pajama trousers. He was lying with his head 
up this way (indicating), and his left ankle in front of the stove; his left leg 
was near the stove, and he was burned. The way I got in the house when I 
went over there the next morning was that the colored man let me in the back 
door—the kitchen door, and the colored man had climbed up the back porch and 
gone in a window. The window that he went in was unlocked, but not open. 
It was not a bathroom window that he went in, but a window in a little sleeping 
room on the back. When I got to the bathroom, the door was partly open * * * 
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| went right in and when I got in the bathroom the stove was still burning * * * 
I was in the bathroom only just long enough to turn out the fire and to help 
the negro lay Mr. Calhoun on the bed. The first thing I did was to turn out 
the fire, and then the colored man and I picked Mr. Calhoun up and laid him on 
the bed. When I went into the bathroom on this occasion to help the negro 
move Mr. Calhoun, the bathroom window was not open at that time. * * * The 
only window that was open in Mr. Calhoun’s house when I got over there that 
morning was the one French window that I spoke of a while ago. It was un- 
locked, but was not open.” 

Dr. Clay Johnson, a practicing physician of Fort Worth, testified: 

“T remember seeing Mr. Calhoun on or about the morning of January 24, 
1930; it was about that time, but I don’t remember the exact date. * * * When I 
arrived at the Calhoun residence Dr. Hodges McKnight was there and after I 
got there Dr. Heb Beall came out. When I got out to Mr. Calhoun’s residence 
he was in bed in his bedroom, covered up, and it is my recollection that he was 
shaking, * * * he was very purple; his color was what we doctors call cyanotic, 
and what is commonly called by the lay people, purple. We went over him 
pretty carefully, but he was entirely unconscious and we could not get any re- 
sponse out of him in any way. He had a very bad burn on one of his legs; his 
pulse was exceedingly rapid, and almost imperceptible; you could hardly detect 
any pulse with him; I thought it was a question of only a very short time until 
he would die; it looked like that he was almost dead then, from his general ap- 
pearance and what examination we gave him then. Dr. McKnight and I were 
both there, and realizing, as we thought, his serious condition, I suggested that 
we have another doctor in consultation; it was a very grave case, it appeared to 
me, and I telephoned and asked Dr. Heb Beall to come out and see him with 
us, he came out and we examined him and discussed the case at some length 
and we decided the best thing for him was to be sent to the hospital, where he 
could have more and better detailed attention, and we called an ambulance and 
sent him out to the Cook Hospital. From the examination that we three doc- 
tors made there, I formed a conclusion as to the cause of Mr. Calhoun’s condi- 
tion, and I have not had occasion since that time to change that opinion. My 
opinion was that it was due to carbon monoxide poison, from gas. 

“Most of the examinations that were made of Mr. Calhoun after he got to 
the hospital were made by the doctors of the hospital—Dr. Heb Beall, Dr. Gar- 
rett, Dr. Nabors and some of the other doctors. They examined his blood and 
that revealed carbon monoxide. So far as my observation of Mr. Hugh Cal- 
houn’s present condition goes, he is very much impaired mentally from his form- 
er condition; his mental condition is very much impaired. * * * Another condi- 
tion that is present now is that he is unable to walk with any certainty of him- 
self; he is unable to walk by himself; he has to have some support. I think 
Mr. Calhoun’s condition is the result of carbon monoxide poison. The reason 
I say that is because carbon monoxide poison is supposed to produce certain 
changes in the higher nervous centers; these changes, when they reach a certain 
stage, do not recover and they stay and leave a permanent injury; they are sup- 
posed to be a damage to the blood cells therefrom; I expect very small hemor- 
rhages may be from pressure, but that is what the result of it is to the higher 
nervous centers—maybe to the spinal cord and to the brain. His condition is 
what we call a spastic condition—a jerky condition sorter like a horse that is 
string haltered. The last time I saw Mr. Calhoun was at breakfast this morning 
—I was over there. I know what his physical condition is at this time. His 
present condition is due to carbon monoxide poison, and it is my opinion that 
his present condition is permanent.” 

Dr. Hodges McKnight testified: “I saw Mr. Calhoun every day while he 
was in the hospital and sometimes three or four times a day. For about two 
months after he left the hospital I suppose I saw him every day or at least 
every other day, anyway. I don’t recall exactly how long Mr. Calhoun was at 
the hospital, but he was there several months. As a result of my observation 
end attendance upon Mr. Calhoun, I did form an opinion as to the cause of his 
condition. I have not changed that opinion, but still have my final conclusion. 
In my opinion, the cause of Mr. Calhoun’s present condition is carbon monoxide 
poison. Probably, when Mr. Calhoun first came into the hospital one of the first 
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tests that was made was a test to see whether he had carbon monoxide in his 
blood. Carbon monoxide in the blood is a test for carbon monoxide poison. The 
best test for carbon monoxide poison is to find carbon monoxide in the blood. 
To find carbon monoxide combined with the hemoglobin of the blood is an in- 
fallible test for carbon monoxide poison.” 

Dr. K. H. Beall testified: “My opinion as to the cause of the condition in 
which I found Mr. Calhoun was carbon monoxide poison; that is poison by 
monoxide of carbon gas, or carbon monoxide. The history of his case showed 
the gas stove burning for quite a while, and then he had the appearance of a 
person poisoned by gas in every detail and when I got him to the hospital our 
examinations all proved that was the condition. There was a test of his blood 
made at the hospital; a test was made for carbon monoxide and the result of 
the test was positive—strongly positive. The blood test that was made is an in- 
fallible test for carbon monoxide poison.” 

The court ‘submitted the case to the jury on the following issues: 

“No. 1: Did the plaintiff, at his home in Fort Worth, Texas, on or about 
January 24, 1930, accidentally inhale carbon monoxide gas? Answer: ‘Yes.’ 

“No. 2: If you have answered Question No. One yes, then answer: 

“Did such accidental inhalation of carbon monoxide gas directly and inde- 
pendent of all other causes result in plaintiff’s continuous and total disability to 
perform any kind of duty pertaining to his occupation? Answer: ‘Yes.’ 

“No. 3: What sum, if any, do you find to be a reasonable fee to plaintiff's 
attorney in this case? Answer: $1,500.00.” 

Upon the answers of the jury to the issues as submitted, the court entered 
judgment for the appellee for the sum of $1,988, being the amounts of benefit 
accrued under the policy, plus 12 per cent. penalty, and the further sum of $1,- 
500 attorney’s fee. There are about seven reasons urged under appellant's as- 
signment that the court erred in refusing to instruct the jury at the close of 
the evidence to return a verdict in its favor; but, as we view them, they raised 
but two points: First, that the evidence was insufficient to show’ the injury as 
alleged; and, second, that’ if an injury was shown, the evidence was not suffi- 
cient to show it was received by accidental means. 


[1] That there was no error committed by the court on the first ground 
stated, we think is at once apparent from the facts and circumstances of this 
case. The fact is undisputed from the evidence that, if the appellee was suffer- 
ing from the effects of inhaling carbon monoxide gas, he inhaled it at his home. 
Then the question is, Was the evidence sufficient to show that appellee inhaled 


carbon monoxide gas? The evidence shows that appellee was found almost dead 
in the bathroom of his home where a gas stove had been burning for some time, 
with all openings to the house tightly closed. There is evidence to the effect 
that carbon monoxide gas is most likely to be found under such circumstances; 
that appellee had every sympton of gas poisoning when found; that tests were 
made of appellant’s blood and carbon monoxide was found; and that the test 
made was an infallible test for carbon monoxide poison. Such evidence is be- 
lieved to be sufficient to support the jury’s finding to special issue No. 1. 


[2] Assuming, as we must, that appellee accidentally inhaled carbon mon- 
oxide gas and was thereby injured, the question arises: Was appellee injured by 
accidental means? Under section 7 of the policy, quoted above, an injury such 
as involuntary asphyxiation was insured against, and this express contractual 
stipulation should be given the effect of relieving the insured of the necessity 
of proving that the injury was of the class effected through accidental means. 
And we are of the opinion that such injury was effected through accidental 
means. Yates v. International Travelers’ Ass’n. (Tex. Civ. App.) 16 S.W.(2d) 
301: Id. (Tex. Com. App.) 29 S.W.(2d) 980; International Travelers’ Ass'n v. 
Francis, 119 Tex. 1, 23 S.W.(2d) 282. 


[3] Appellant attacks the $1,500 attorneys’ fee allowed appellee in the trial 
court as excessive. We are of the opinion that this contention should be sus- 
tained, and that $750 would be a reasonable attorney's fee in this case. Massa- 
chusetts Bonding & Ins. Co. v. Worthy (Tex. Civ. App.) 9 S.W.(2d) 388 


All of appellant’s assignments have been considered, and those not mentioned 
are deemed without merit and are overruled. 
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If the appellee shall within fifteen days from this date remit the sum of 
$750 of the attorney's fee, the judgment of the trial court will be affirmed; but, 
in the absence of such remittitur, the judgment will be reversed and the cause 
remanded for new trial. 


THOMPSON v.. INTER-OCEAN CASUALTY CO. 
Supreme Court of Appeals of Virginia. Jan. 14, 1932. 
161 Southeastern Reporter 907. 
1, INSURANCE. 

Premiums on employee’s accident policy issued on 8th of month held payable 
on 30th of month, according to parties’ custom. 

The policy provided for payment of premiums monthly under “pay 
order” plan, and paymaster’s order, made part of contract, authorized 
deduction of premiums from insured’s wages, which was done by railway 
company on 30th of each month, when insured was paid wages earned 
from Ist to 15th of month, without protest by insurance company. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

3. INSURANCE. 

Premiums on employee’s accident policy, issued on 8th of month, held not 
payable only from wages earned before 8th of each month, so as to cause lapse, 
+f sufficient amount were not then earned. 

Paymaster’s order, made part of insurance contract, provided that 
each premium should be deducted from part of month’s wages first pay- 
able to insured, who was paid on 30th of each month for first 15 days 
thereof, and authorized deductions of any installments not deducted from 
wages of designated period from subsequent wages. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


Error to Circuit Court, Lunenburg County. 

Action by Mary Thompson against the Inter-Ocean Casualty Company. Judg- 
ment for defendant, and plaintiff brings error. 

Reversed and rendered. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

Allen & Jefferson, of Victoria, for plaintiff in error. 

Ozlin & Ozlin, of Chase City, for defendant in error. 

Grecory, J. 

Mary Thompson, the plaintiff in error, instituted an action at law against 
the Inter-Ocean Casualty Company, the defendant in error, on an accident insur- 
ance policy issued to her husband, Rufus E. Thompson, who met his death 
through accidental means on January 11, 1930. The case was submitted to the 
trial court without a jury, and was dismissed; judgment having been entered for 
the defendant in error. The plaintiff in error is here complaining of that judg- 
ment. The parties will be referred to as plaintiff and defendant, the respective 
positions they occupied in the court below. There, the plaintiff in error was the 
plaintiff and the defendant in error, the defendant. 

There seems to be no conflict in the material facts, which may be stated thus: 
By an arrangement with the Southern Railway, the defendant issued accident 
Policies of insurance to the employees of the railway company, and Rufus E. 
Thompson, being an employee of said company, was issued, on June 8, 1929, one 
of these policies. He named his wife, the plaintiff, as his beneficiary. The premium 
was to be paid on the “monthly plan,” and he gave an order on his wages to 
secure its payment. This was the customary means adopted by the defendant with 
the employees who purchased this insurance, and by agreement with the railway 
company the orders were honored and the money thereby represented deducted 
from the employees’ wages on the 30th of each month and paid over by the railway 
company at stated intervals to the defendant. Rufus E. Thompson, the insured, 
was accidentally killed on January 11, 1930, and the plaintiff demanded the amount 
of insurance provided for in the policy, which was $1,000, but the defendant 
refuse d payment. Then this action followed and terminated, as previously stated, 
by a judgment for the defendant; the trial court holding that the policy had 
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lapsed on January 8, 1930, just three days prior to the death of the insured for 
nonpayment of premiums. 

On June 8, 1929, the time when the policy was issued and became effective, 
the insured was regularly employed by the Southern Railway as a bridge car- 
penter. The policy provided that the premiums should be paid monthly under the 
“pay order” plan at the rate of $4.60 per month. In the application which was 
made a part of the insurance contract is this provision: 

“T agree to pay for said policy Monthly premium of $4.60 in Monthly in- 
stalments of $4.60 each, on the following plan ; Insert Number of Instalments, or 
Monthly ————— Pay Order If paymaster’s order or note is given to provide 
——— Insert Order, Note, Cash or Club ————— for the payment of these 
instalments, I agree to pay them as therein provided, and do hereby make such 
order or note a part of my contract with the Company. If no paymaster’s order 
or note is given, the first instalment shall be due without notice 10 days after 
date of policy, and each deferred instalment on the same day of each succeeding 
month until all are paid. I further agree that if any payment be not made by 12 
o'clock, noon, Standard Time, of the day when due, as above specified, all my 
rights under said policy, and ‘the rights of the Beneficiary thereunder shall then 
and thereby become void, and that my policy can be reinstated only at the option 
of the Company, and as provided in the policy, and that no claim for loss arising 
between the time of such forfeiture and reinstatement shall be valid against the 
Company.” 

In the “paymaster’s order,’ which was also made a part of the insurance 
contract, is this provision: 

“I have this day made application to the Inter-Ocean Casualty Company, 
Cincinnati, Ohio (hereinafter called the Company), for a policy of insurance. 
This order is given to provide for the payment of the premium thereon which 
you are authorized and requested to deduct from my wages in instalments as 
hereinafter designated, pay to the Railroad Employee’s Insurance Agency Com- 
pany, Washington, D. C., General Agents for the Inter-Ocean Casualty Company, 
for me, and charge against my pay account for services rendered or to be rendered 
to my employer on whom this order is drawn. If for any reason whatever you 
fail to make deduction of any instalment from the wages of the period herein- 
after designated for that purpose, you are further authorized and requested at the 
option of the Company to deduct and pay the defaulted instalment from any of 
my subsequent wages.” 

Another provision in the order is as follows: 


“I also agree that if my wages are paid to me other than once a month then 
each instalment, instead of being deducted and paid from a month’s wages as 
herein provided is to be deducted and paid from that part of the month’s wages 
First payable to me.” 

Again the order has this provision: 


“I understand and agree as to the duration of my insurance: (1) That said 
policy, after taking effect, so continue until the expiration of the period herein- 
after designated for the deduction of the last instalment of premium unless I 
sooner cease to be in the service of my present employer, or unless default be 
made in the payment of any prior instalment, in either of which events my insur- 
ance shall at once terminate without notice, except as it may be continued in 
force by reason of premium previously paid; (2) that the payment of each 
instalment in which the said premium is payable shall continue my policy in force 
for a ‘specified period,’ all such periods to be computed successively from the 
date of the policy; (3) that should the policy lapse at any time by reason of non- 
payment of any instalment and premium afterwards be paid, then such payment 
shall reinstate the policy only as provided therein. * * 

“Sec. (c) If the premium is paid in monthly instalments, each payment will 
continue the policy in force for a period of one calendar month.” 

The policy defines a “specified period” as follows: 

“The payment of each instalment shall continue the policy in force for a 


‘specified period,’ all such periods to be computed successively from the date 
the policy. Should the policy lapse at any time by reason of non-payment of any 
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nstalment and premium aiterwards be paid, then such payment shall reinstate 
the policy only as provided therein.” 

The order was accepted by the Southern Railway Company as was its custom 
in regard to the payment of premiums by its employees, and it deducted the 
monthly premiums from the wages of the insured and paid them over to the 
defendant. The first deduction of $9.20 was made by the railway company on 
the 30th day of July, 1929, from wages earned from July Ist to 15th. This de- 
duction paid the premiums for the months of June and July of that year. The 
August premium was paid by a like deduction of $4.60 made on August 30, 
and thereafter the premiums were so deducted and paid by the insured on the 
30th day of each succeeding month up to and including the deduction made and 
premium paid’on December 30, 1929. The insured was temporarily laid off from 
January Ist, but had been notified to return for work on January 13th, but, as 
already stated, he died January 11, 1930. At the time of his death, the insured 
was on the pay roll of the railway company, and had wages due him of $14.76 
which had been earned by him in the second or last half of December, 1929. At 
the time of his death, no wages had been earned in January. His wages were 
customarily paid him on the 15th and 30th days of each month, and, had he 
lived until January 15th, he would have been paid the balance of his December 
wages. 

By express provision, the application, policy, and “pay order” constituted the 
insurance contract. 

The defendant insists that under the contract it was the duty of the insured 
to pay the monthly premium on or before the 8th day of each month, that, 
whenever the insured worked a sufficient time to earn $4.60 on or before the 
8th of each month, that amount automatically became the property of the de- 
fendant, and constituted payment of the monthly premium, and that, if the in- 
sured earned no wages, or insufficient wages to equal the $4.60 before the 8th 
of each month, then the policy lapsed. 

The defendant also maintains that the contract is plain and unambiguous, and 
should be construed as written. 


[1] We cannot agree that under the contract the monthly premium had to 
be paid, in all events, on or before the 8th of each month, nor do we agree that 


it is plain and unambiguous as to the specific time in each month when the monthly 
premium should be paid. 


The insured, under the rules of his employer, had two pay days in each 
month. On the 15th he was paid his wages which had been earned from the 
15th to the 30th of the previous month, and on the 30th he was paid his wages 
which had been earned from the Ist to the 15th of that same month. While his 
wages were earned before the pay days, the money was not payable to him and 
he had no right to demand it regardless of when earned until the regular pay 
day. Likewise, he not being entitled to demand his wages until pay day, the 
defendant under the pay order was not entitled to the premium until the regular 
pay day. On the 30th day of each month the defendant prepared and presented to 
the railway company a deduction list which included all of the deductions to be 
made from the employees who carried insurance with the defendant. The insured 
was embraced in the deduction lists turned over to the railway company each 
month, and the insurance premium which he had agreed to pay was paid in this 
manner from the date the policy became effective until and including the deduc- 
tion made on December 30. It certainly seems reasonable that the defendant would 
not be entitled to the premium which it had agreed to receive in the manner set 
forth before the insured was entitled to receive his pay. Every premium which 
was paid the defendant was paid in the manner described on the 30th of each 
month, and it always so received it without any protest. 


No definite and specific day in the month was fixed in the application, policy, 
or pay order for the payment of the premium. It is true the policy became effective 
on the 8th day of June, 1929, but no premium was paid on that day. The first 
premium was not paid until July 30, some fifty-two days after the effective date 
ot the policy. Then, after the payment of the premium on July 30, the insured, 
through the railway company, by the express consent and request of the defend- 
ant, as evidenced by the said list of premium deductions which the defendant 





828 The Insurance Law Journal, Vol. 78 


presented to the railway company on the 30th of the succeeding months, paid, and 
the defendant accepted, premiums on the 30th of each month through August, 
September, October, November, and December. No day having been designated 
in the contract for the payment of the premium, and the parties having treated 
the 30th of each month as the day on which the premium should be paid, the 
insured had until the 30th day of January, 1930, to pay his January premium. 

[2] In cases where there is doubt or uncertainty as to the meaning of a 
contract, the construction placed thereon by the parties themselves is entitled to 
great weight. Holland v. Vaughan, 120 Va. 328, 91 S. E. 122; Chick v. MacBain, 
157 Va. ——, 160 S. E. 214. 

If the premiums were due on the 8th of each month, as claimed by the de- 
fendant, and payment of them was made on the 30th, then the policy lapsed on 
the 8th of each month, and for the remainder of the month the insured was not 
protected, notwithstanding he always paid the premium on the 30th for a full 
month. Surely it was not intended that the insurance would be in force for only 
eight days in each month. ; 

[3] The defendant contends that the premium had to be paid out of wages 
earned from the lst to the 8th of the month, and, if a sufficient amount was 
not earned in that time, the policy lapsed. But it was agreed that, if the insured 
had two pay days a month, the premium was to be “deducted and paid from that 
part of the month’s wages first payable to me,” and it was further agreed that, 
“if for any reason whatever you fail to make deduction of any instalment from 
the wages of the period hereinafter designated for that purpose you are further 
authorized and requested at the option of the company to deduct and pay the 
defaulted instalment from any of my subsequent wages.” 


It will be observed that the wages first payable to the insured in a giver 
month were payable on the 15th, which represented wages earned from the 15th 
to the 30th of the previous month. No wages earned in a current month were 
payable until the 30th, therefore the wages earned in a current month “first 
payable” to the insured were not available for the premium until the 30th, and, 
if a default occurred then, the premium could be collected from any subsequent 
wages payable to the insured. 


No contract of insurance similar to the one here involved has previously been 
the subject of litigation in this court—at lJeast, we are unable to find any case 
decided by this court in which such a contract has been dealt with. Contracts of 
this nature have frequently been in litigation in the courts of other jurisdictions, 
and in Tennessee the defendant here was the defendant in a case involving a 
similar contract and presented there upon almost the same facts as we have here. 
That case may be found under the style of Beets v. Inter Ocean Casualty Co., 
159 Tenn. 564, 20 S.W.(2d) 1040, 1041. The contentions of the defendant in that 
case were substantially the same as those urged here, but the Tennessee court 
decided adversely to it. The court held that: 

“We cannot accept the construction placed upon the paymaster’s order by the 
insurer and the railway company. Construing the several clauses together, as one 
instrument, we think its obvious meaning is that the insured agreed to pay the 
first installment of the premium out of his wages earned in the month of January, 
and, since those wages were payable in two parts, he agreed ‘also’ that the 
entire monthly premium installment should be paid out of, or deducted from, the 
first part of his January wages payable to him. The language of the agreement 
is not that the premium was to be paid out of wages earned in any particular 
part of the month, but it was agreed that the premium was to be paid ‘from that 
part of the month’s wages first payable to me.’ If the employee did not work 
the first half of the month, then the ‘part of the month’s wages first payable 
to him was that earned during the last half of the month and payable on the 
15th day of the following month. Likewise, if the employee worked only a part 
of the time and did not earn sufficient wages during the first half of the month 
to pay the premium due for the month, the insurer was entitled to have the 
paymaster retain the amount earned to be supplemented by a further deduction 
from wages earned during the second half of the month, and then pay the full 


premium before paying any part of the month's wages to the insured employe: 
* * * 
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“So we think the ordinary and natural meaning of the contract is that the 
insured agreed to pay the first premium installment of $9.20 from his wages 
for the month of January, and further agreed that the entire amount for the 
month would be paid out of that part of the month’s wages first payable to him 
by his employer, without regard to the days of the month on which such wages 
were earned. 

“Whatever interpretation was placed on the contract by the insurer in the 
dealings with the railway company, there was nothing in the language used to 
notify the insured that his premium would be in default unless his earnings for 
the first fifteen days of January should be sufficient to pay it. And there is no 
evidence that the insured had any knowledge that the insurer so construed the 
contract. * * * 

“A lapse of the policy, under the provisions for termination of the insurance 
without notice, upon default in the payment of a premium installment, will not 
be decreed, when the proof shows that the insured provided the wage fund from 
which it was agreed that payments were to be made, and the insurer failed to 
follow the agreed method of collection by demanding and receiving that part of 
the insured’s wages which were assigned to it. Eury v. Insurance Co., 89 Tenn. 
427, 14 S. W. 929, 10 L. R. A. 534; Lyon v. Travelers’ Ins. Co., 55 Mich. 141, 
20 N. W. 829, 54 Am. Rep. 354. * * * 

“It is our conclusion that the contract of insurance, made effective by the 
insurer on December 10, 1927, without requiring the payment of any premium 
in advance, had not lapsed, and was in full force and effect at the date of the 
death of the insured, April 7, 1928, and that complainant is entitled to recover 
its face value, with interest from the date the suit was instituted, and all costs.” 

We are in accord with the decision of the court in that case which seems 
to be supported by the weight of authority, but there are some cases to the con- 


trary. A number of cases may be found in an extended note in 67 A. L. R. 175, 
180. 


The judgment complained of is reversed and set aside, and judgment entered 


here for the plaintiff for the amount claimed in her notice of motion. 
Reversed. 
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AUTOMOBILE 


HOME INS. CO. OF NEW YORK v. MURPHY. 4 Div. 479. 
Supreme Court of Alabama. Oct. 8, 1931. 
Rehearing Denied Nov. 19, 1931. 
137 Southern Reporter 393. 

1. INSURANCE. : a 5 

Breach of automobile theft policy provision respecting proof of loss, no penalty 
being prescribed for noncompliance, merely postpones time of bringing suit until 
proof is made. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 
5. INSURANCE. : 

Evidence warranted finding that automobile theft policy requirement respect- 
ing proof of loss was waived. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
7. INSURANCE. . 

Evidence held without tendency to show that automobile was temporarily re- 
moved from insured’s possession to enable him to collect theft insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
8 EVIDENCE. 

Presumption of innocence applies in civil as in criminal cases. 

(For other cases, see Evidence, Dec. Deg. § 60.) 


Appeal from Circuit Court, Russell County; J. S. Williams, Judge. 
Action on a policy of automobile theft insurance by Pat Murphy against the 


Home Insurance Company of New York. From a judgment for plaintiff, defend- 
ant appeals. 


Affirmed. 

Charges refused to defendant are as follows: 

(2) “I charge you, gentlemen, if you are reasonably satisfied from the evidence 
in this case that the car delivered to Mrs. Krider by this defendant was the car 
insured and that the plaintiff knew of or participated in the taking, you cannot 
find a verdict for the plaintiff.” 

(3) “Gentlemen of the jury if you are reasonably satisfied from the evidence 
that the car was taken to be held by the taker pending the attempted collection of 
insurance, for theft, and not to be held permanently, then, gentlemen, that taking 
would not constitute theft, within the meaning of this policy.” 

Coleman,-Coleman, Spain & Stewart of Birmingham, for appellant 

Frank M. deGraffenried, of Seale, for appellee. 

Foster, J. F 

This is an action at law by appellee on a policy of insurance against the thett 
of an automobile. The policy contains the following clause as to notice and proof: 
“Notice and Proof of Loss. In the event of loss or damage the assured shall give 
forth notice thereof in writing to this company; and within sixty (60) days after 
such loss, unless such time is extended in writing by this company shall render a 
statement to this company signed and sworn to by the assured stating the place, 
time and cause of the loss or damage, the interest of the assured and of all others 
in the property, the sound value thereof and the amount of loss or damage thereon, 
all encumbrances thereon, and all other insurance whether valid or not covering 
said property.” ' ; 

And their effect upon a suit on the policy as follows: “No suit or action on 
this policy or for the recovery of any claim hereunder be sustainable in any court 
of law or equity unless the assured shall have fully complied with all the fore- 
going requirements.” , ; 

Defendant’s plea was in short by consent, with leave “to give in evidence any 
matter that might be given in evidence in support as if well pleaded in extenso 
defense * * * which said defenses by defendant are as follows: (1) Fraud on pest 
of plaintiff in participating in and procuring the alleged theft. (2) eee ee 
part of plaintiff in refusing to identify and receive the alleged car when ten - 
to him. (3) Failure to make and give proof of loss as required by policy. (4) 
General denial.” 
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[1-3] Appellant insists it was due the general charge, because the evidence 
showed that there was no proof of loss within the requirements of the policy. 

In our recent case of Westchester Fire Ins. Co. v. Green, 134 So. 881, we 
took occasion to refer to the rule that, unless the policy stipulates that the failure 
in this respect is a condition of forfeiture, or prescribes a penalty which should 
be so construed, a breach has the effect merely to postpone the time of bringing 
suit until such proof is made; and that under those circumstances a plea aver- 
ring the breach is one in abatement. See, also, L. & L. & G. Ins. Co. v. McCree, 
210 Ala. 559, 98 So. 880. We also referred to the rule that, when a plea in abate- 
ment and one in bar are filed at the same time, plaintiff could either move to 
strike the plea in abatement or treat it as a nullity. And, as the pleading in that 
case was in that condition, the plea in abatement would be disregarded if no fur- 
ther notice was given it. : 

[4] The consent that the pleas may be in short and not written at length will 
not affect that question nor their nature as in bar and abatement. With such con- 
sent, the pleas are merely as though written in extenso. If so written and filed, 
the plea in abatement may be treated as a nullity. So treated, defendant was not 
due the general charge based upon it. 


[5] Moreover, the evidence shows that plaintiff gave defendant notice in writ- 
ing, within sixty days after the car was stolen, that it had been stolen. ‘ There is 
evidence from which it may be inferred that adjusters for defendant sought out 
and found the Cryder car, and undertook to satisfy plaintiff that it was his stolen 
car, and to accept it as such. But there does not appear to have been any objection 
to the notice, nor its contents and sufficiency, but the jury could infer that de- 
fendant resisted payment solely because of the refusal of plaintiff to accept a re- 
turn of the car. In this connection plaintiff was called upon to lose time and la- 
bor in trying to determine if the Cryder car was his. Under such circumstances, 
the jury could find that the requirement in the policy that proof of a certain na- 
ture be furnished had been waived. Continental Casualty Co. v. Ogburn, 175 Ala. 
357, 57 So. 852, Ann. Cas. 1914D, 377; Central Ins. Co. v. Oates, 86 Ala. 568, 6 
So. 84; Capital City Ins. Co. v. Caldwell Bros., 95 Ala. 77, 10 So. 355; Indemnity 
So. of America v. Pugh, 222 Ala. 251, 132 So. 165. 


Co 
So that the general charge was not due defendant on that theory. 


[6] There was no tendency of the evidence that the car was taken from the 
possession of plaintiff to be held pending the attempted collection of insurance. 
Therefore refused charge 3 is abstract, and properly refused. 

[7] A car was found in possession of a Columbus, Ga., party named Cryder 
similar in many respects to that of plaintiff alleged to be stolen. This car was 
seized at the instance of defendant, and there was much evidence on the subject of 
its identity as that of plaintiff. Plaintiff would not accept it as his own. It does 
not appear that he could have retained it against Cryder, if plaintiff had been 
willing to accept it. The issue to which most of the evidence related was as to 
its identity as that of plaintiff. There was much evidence having conflicting tend- 
encies in that respect. But the facts developed to the effect that plaintiff would 
not accept it as his, that the numbers on it had been changed, and that it had been 
repainted, did not without more tend to’ show that it was temporarily removed to 
enable plaintiff to collect the insurance. Even if it were his car, there is nothing 
to indicate that he was a party to the changes which had been made in its appear- 
ance. For the same reason there cannot be said to be any evidence to sustain re- 
tused charge No. 2. 

. [8] The car referred to in that charge was the one found in possession of 
Cryder, with the numbers changed. But the only circumstance from which it 
could be supposed that plaintiff had anything to do with or participated in it being 
taken out of his yard was the fact that he did not recognize it as his when the 
agents of defendant sought to convince him that it was. The jury could reason- 
ably find that it was not his car. A presumption of innocence applies in civil as 
in criminal cases. Mutual Life Ins. Co. v. Maddox, 221 Ala. 292, 128 So. 383. We 
are not therefore impressed that the circumstances could fairly justify the conclu- 


sion, as a reasonable inference, that plaintiff was a party to the act of its removal 
in order to collect the insurance. 


have discussed all those assignments of error which are insisted upon in 
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the brief filed for appellant. We do not think that any of them show reversible 
error. 

The judgment is therefore affirmed. 

Affirmed. 


Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


BLACKWOOD vy. MARYLAND CASUALTY CO. 7 Div. 827. 
Court of Appeals of Alabama. Nov. 3, 1931. 
137 Southern Reporter 467. 
i. INSURANCE. 


Co-operation clause of automobile liability policy was just as binding on one 
using automobile as against insured. 


(For other cases, see Insurance, Dec. Dig. § 51414.) 
¢. INSURANCE. 


When automobile liability insurer needs co-operation of assured, lack of co- 
operation without legal excuse and not waived by insurer is good defense. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

3. INSURANCE. 

Automobile liability insurer’s plea of lack of co-operation in defense held 
insufficient for failure to allege request on driver to co-operate. 

There was no allegation of request by defendant insurer to aid in 
securing information, evidence, and attendance of witnesses, or to render 
to company co-operation and assistance in trial of case against driver, 
and obligation to do this was by terms of policy based upon request. 

(For other cases, see Insurance, Dec. Dig. 640[2].) 

5. INSURANCE. 

Acts or statements of insurer admitting liability on policy will not amount 
10 waiver of matters vitiating policy, unless insurer has knowledge of such mat- 
ters at time. 

This is especially true if insured has taken no action on act before 
denial of liability by insurer, or has not been misled to his prejudice by 
such admission or act. 

(For othér cases, see Insurance, Dec. Dig. § 377[1].) 

6. INSURANCE. 

Automobile liability insurer, if continuing to defend operator of automobile 
knowing of breach of insurance contract requiring co-operation in defense, waived 
breach. 

In such case, insurer could not plead such breach in bar of subse- 
quent action against it by plaintiff in original action to recover amount 
of judgment and costs in original action. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal from Circuit Court, Calhoun County; W. B. Merrill, Judge. 

Action on a policy of automobile insurance by Ruby Blackwood against the 
Maryland Casualty Company. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Young & Longshore and Rutherford Lapsley, all of Anniston, for appellant. 

Knox, Acker, Sterne & Liles, of Anniston, for appellee. 

SAMForD, J. 


The plaintiff below, Ruby Blackwood, brought her suit in the circuit court 
of Calhoun county against Decatur R. Bostick, claiming damages for personal 
injuries as the result of the negligence of defendant in the operation of an auto- 
mobile, and in April, 1930, obtained a judgment against defendant in said sutt. 
The suit involved on this appeal is by reason of an action brought by the said 
plaintiff against this defendant as the insurer of the automobile being driven by 
Bostick causing plaintiff's injuries and for which she had obtained judgment 
against Bostick, which judgment remained unpaid, either in whole or in part. 
The contention on the part of plaintiff is that the automobile was being driven 
by Bostick, by and with the permission of the owner, Glenn O. Finch, who to- 
gether with his father was the insured named in the casualty insurance policy. 





Auto] Blackwood yv. Maryland Casualty Co. 833 


This suit is for the amount of judgment and costs. According to the terms of 
the policy, if recovery is had, it should be for the amount of the judgment and 
costs. The insured P. D. Finch and Glenn Finch were insured as respects acci- 
dents caused by or resulting from the ownership, maintenance, or operation by 
the named assured of the automobile here in question. The policy contained 
the following provision applicable to this case, to wit: 

“II. The insurance provided by this Policy is hereby made available, in the 
same manner and under the same conditions, as it is available to the named As- 
sured, to any person operating, and/or to any other person while riding in, 
and/or to any other person, firm or corporation legally responsible for the opera- 
tion of, any of the automobiles described in the Statements, provided the use 
and operation thereof are lawful and with the permission of the named Assured, 
or, if the named Assured be an individual, with the permission of an adult mem- 
ber of the named Assured’s household other than a chauffeur or a domestic ser- 
vant, except that this extention of coverage shall not be operative if this policy 
be issued to any public automobile garage, automobile repair shop or automobile 
sales agency; nor shall insurance under this Insuring Agreement be available to 
any such garage, repair shop or sales agency nor to the proprietors, employees 
or agents thereof; Provided further insurance payable under this Policy shall 
be applied by the Company first to the protection to the named Assured, and 
the remainder, if any, to the protection of others entitled to insurance under 
the provisions and conditions of this Insuring Agreement as the named Assured 
shall in writing direct. * * * 

‘ITV. The insolvency or bankruptcy of the Assured shall not release the 
Company from payment of damages for injuries or death sustained or loss occa- 
sioned within the provisions of this Policy; and the payment of any such judg- 
ment that may be recovered against the Assured upon any claim covered by 
this Policy is not a condition precedent to any right of action against the Com- 
pany upon this Policy, but the Company is bound to the extent of its liability 
under this Policy to pay and satisfy such judgment: And an action may be 
maintained upon such judgment by the injured person, or his or her personal 
representatives, as the case may be, to enforce the liability of the Company as 
in this Policy set forth and limited.” 

The allegations of the complaint were to the effect that Bostick was pro- 
tected by the terms of the insurance contract in that at the time of the accident 
the use and operation of the automobile by Bostick was lawful and with the 
permission of the assured. 


The foregoing statement was properly pleaded to an issue, and there was 
evidence tending to prove that part of plaintiff’s case. Metropolitan Casualty 
Ins. Co. y. Blue, 219 Ala. 37, 121 So. 25. There seems to be no serious conten- 
tion to this point in the case. 


[1-3] The defendant, by way of confession and avoidance, says there was a 
clause in the policy upon which this suit is brought which reads as follows: “The 
unqualified term ‘assured’ wherever used in this policy shall include the assured 
** * and in addition thereto any person * * * entitled to, insurance under the 
provisions and conditions of insuring agreement II hereof. Whenever requested 
by the Company, the assured shall aid in securing information, evidence, and the 
attendance of witnesses; and shall at all times render to the company all reason- 
able cooperation and assistance”’—and Bostick failed to comply with the terms 
of the policy above set out, in certain particulars named in pleas 2 and 3, which 
the trial court held to be good as against the demurrers interposed. This co- 
operation clause, if properly pleaded, presents a proper and complete defense 
to the action. The co-operation clause in the policy is just as binding on Bostick 
as it would have been had the suit been against Finch, the party with whom 
the insurance contract was made. The rule, as stated by our Supreme Court, 
is: “\Vhen the insurer is unable to make a defense, with the expectation of a 
fair presentation thereof, without the co-operation of the assured, a lack of co- 
operat without legal excuse or collusion, and in some material respect when 
needed, and not waived by the insurer * * * should be and we hold is a good de- 
sense. Met. Casualty Ins. Co. v. Blue, 219 Ala. 37—41, 121 So. 25, 29. These 
pleas th 2 and 3 are insufficient, in that there is no allegation of a request 
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made on Bostick by defendant to aid in securing information, evidence, and the 
attendance of witnesses or to render to the company co-operation and assistance, 
in the trial of the case against him. The obligation to do this is by the terms 
of the policy based upon a request. There is no allegation that Bostick was 
ever notified by defendant that he was being defended in the suit pending against 
him and that defendant “would be unable to make a defense with the expecta- 
tion of a fair presentation thereof without his co-operation.” Bostick was en- 
titled to the request and notice. 

[4] It may be that the above allegations might be inferred from other allega- 
tions in the plea, but the law does not favor inferences in pleading. Where an 
allegation is necessary, it must be averred in terms constituting a direct charge. 
These questions were raised by ninth, twelfth, nineteenth, twenty-first and twenty- 
third grounds of demurrer, and should have been sustained. 

[5] To defendant’s pleas plaintiff replied that defendant had waived the nonco- 
operation clause in the policy in that, in a suit by plaintiff against Bostick and 
Finch and with a knowledge of Bostick’s failure to co-operate with defendant 
in the trial of the case, defendant had continued to defend the suit as against 
Bostick. It may be stated as a general rule that the acts or statements of an 
insurer admitting liability on a policy will not amount to a waiver of matters 
vitiating the policy, unless the insurer has knowledge of such matters at the time, 
and this is especially true if the insured has taken no action on the act before a 
denial of liability by the insurer, or has not been misled to his prejudice by such 
admission or act. The foregoing is gathered from the opinions cited in volume 5, 
Cooley’s Briefs (2d Ed.) 4308 (£); volume 3, Cooley’s Briefs (1st Ed.) 2658 (a). 

[6] If, however, Bostwick, breached that part of the insurance contract re- 
quiring him, at the request of defendant, to co-operate in the defense of plaintiff's 
claim and with a knowledge of this breach defendant continued to represent Bos- 
tick in defense of the suit, such was a waiver of the breach, and defendant cannot 
now plead such breach in bar of this action. This seems to be in line with Miller 
v. Union Indemnity Co., 209 App. Div. 455, 204 N. Y. S. 730, which holding is 
approved in U. S. F. & G. Co. v. Redmond, 221 Ala. 349, 129 So. 15. The de- 
murrers to plaintiff's replication averring these facts were properly overruled. 

[7-9] To plaintiff’s replications 1, 2, 3, 4, and 5, defendant rejoined as fol- 
lows: “1. Before entering into said trial the defendant, Maryland Casualty Com- 
pany, entered into an agreement with the said D. R. Bostick, acting by and 
through Hugh D. Merrill, who was authorized to act for the said D. R. Bostick, 
that the action of the said defendant, Maryland Casualty Company, in par- 
ticipating in said trial and in representing the defendant, the said D. R. Bostick 
or causing the said D. R. Bostick to be represented or defended, was not and 
should not be a waiver of the right of the said Maryland Casualty Company to 
claim and rely upon the want of co-operation of the said D. R. Bostick as a 
valid defense to any liability of whatsoever kind of the defendant under the 
policy of insurance or indemnity contract referred to in plaintiff's complaint.” 

It is held by our Supreme Court that, in the absence of express authority, 
an attorney at law employed to defend or prosecute litigation has no authority 
to waive his client’s rights. Craft v. Standard Accident Ins. Co., 220 Ala. 6, 
123 So. 271; Indemnity Co. of America v. Bollas (Ala. Sup.) 135 So. 174. Con- 
struing the averments of the rejoinder most strongly against the pleader (which 
is the rule), the allegation that Hugh D. Merrill, Bostick’s attorney, “was 
authorized to act,” is but a conclusion, and falls short of an averment of express 
authority to act in the particular matter. The mere employment of an attorney 
to manage and defend a particular cause constitutes no such authority. The de- 
murrer to this rejoinder should have been sustained. Indemnity Co. v. Bollas (Ala. 
Sup.) 135 So. 174; Senn v. Joseph, 106 Ala. 454, 17 So. 543. 

Other questions presented will probably not arise on another trial. For errors 
pointed out, the judgment is reversed, and the cause is remanded 

Reversed and remanded. 





Long vy. Union Indemnity Co. 


LONG v. UNION INDEMNITY CO. 
Supreme Judicial Court of Massachusetts. Suffolk. 
Dec. 14, 1931 
178 Northeastern Reporter 737. 
1, INSURANCE. 

Insurer indemnifying insured against automobile liability has right to dispose 

of action against insured at its option, and settle in way best for its interest. 
Facts disclosed that insured was sued for damages from automobile 
collision and also brought separate action against plaintiff suing him. 

While both actions were pending, by agreement of insurer and plaintiff, 

consent judgment was entered against insured, which prejudiced his action 

against plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE. 

Knowledge of loss which might result to insured under automobile liability 
by permitting entry of consent judgment against him by insurer’s attorneys held 
no bar to rights of attorneys for insurer to act for its interest. ; 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Report from Superior Court, Suffolk County; P. M. Keating, Judge. 

Action by Oscar Long against the Union Indemnity Company. Demurrer of 
defendant was sustained and case reported. ' 

Judgment ordered for defendant. 

H. E. Cohen, of Boston, for plaintiff. 

P. D. Turner, of Boston, for defendant. 

Wait, J. 

The declaration in this action alleged that the defendant undertook “to 
indemnify the plaintiff against loss by reason of the liability to pay damages to 
others for bodily injuries sustained during the year 1927 by any person, arising 
out of the ownership and operation, maintenance, control or use upon the ways 
of this Commonwealth of a motor vehicle, owned by the plaintiff’; that the 
plaintiff was involved in a collision in which one McDougall claimed to have 
been injured; that plaintiff reported the occurrence to the defendant which under- 
took to care for the claim and any liability in connection therewith pursuant to 
its contract “to defend any action brought or at the option of the company to 
settle in the name and on behalf of the plaintiff any claims, suits, or other legal 
proceedings, alleging injuries and demanding damages on account thereof”; that, 
having been sued in an action returnable in Norfolk county, he handed the sum- 
mons served upon him to the defendant and the defendant turned the matter 
over to attorneys of its selection to be handled in the name and on behalf of 
the plaintiff. It further alleged that “by consent of the attorneys nominated by 
this defendant to represent this plaintiff and who purported to act under their 
oath of office as attorneys at law of this Court promoting the interests of this 
plaintiff” judgment was rendered against the plaintiff as defendant in the action; 
but that the judgment was not by his consent, on the contrary was against his 
expressed wishes, against his interest and in violation of the obligation owed 
to him by the defendant and its attorneys. It alleged further that the plaintiff 
brought suit against McDougall in the county of Suffolk, claiming damage to his 
person and property; that at trial therein the presiding justice allowed McDougall 
by amendment to set forth as an answer that she had secured judgment in Nor- 
folk county in the action there brought by her based on a claim that the plaintiff 
here had been negligent in the aforesaid collision; that after verdict for the 
plaintiff the judge set the verdict aside under leave reserved pursuant to statute, 
and the Supreme Judicial Court sustained the judge holding the judgment in 
Norfolk county to be conclusive and binding upon this plaintiff; that the defend- 
ant was informed of the proceedings in the action in Suffolk county and had 
full Opportunity to remedy any wrong done by the confession of judgment in 
Norfolk county. It claimed damages for the alleged violation of duty. It alleged 
that the policy of insurance had been lost; and thus accounted for failure to 
annex a copy. 

The defendant demurred on the ground that the matters alleged were in- 
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sufficient in law to sustain the action. The trial judge sustained the demurrer and 
reported the case. 

[1] No error appears. Biggio v. Magee, 272 Mass. 185, 172 N. E. 336. An 
insurance company, under a policy such as the declaration discloses, has an 
absolute right to dispose of an action brought against its assured and by him 
turned over to it to defend or, at its option, to settle, in such way as may appear 
to it for its best interests. It is not bound “to consult the interest of the 
assured to the prejudice of its own interests in case of a conflict between the 
two”; and the fact of protest by the insured is immaterial. Davison v. Maryland 
Casualty Co., 197 Mass. 167, 171, 83 N. E. 407, 408; Nesson v. United States 
Casualty Co., 201 Mass. 71, 87 N. E. 191, 131 Am. St. Rep. 390. See Rollins vy. 
Bay View Auto Parts Co., 239 Mass. 414, 132 N. E. 177. The allegations of 
obligation to and of action in behalf of the plaintiff are statements of legal con- 
clusion and are not sufficient to defeat demurrer. 

[2] The plaintiff does not deny the right of the defendant to settle the action 
in Norfolk county; but contends that the action should have been, and could have 
been, disposed of by entries which would not prejudice the plaintiff’s action in 
Suffolk county. Nothing is set out in the declaration to support this contention. 
An entry of agreement for judgment for the plaintiff in that action was an ap- 
propriate method of settlement. For all that appears, it was the only entry to 
which that plaintiff would agree. Obviously it was the entry which she would in- 
sist upon in view of a possible outcome of the action against her pending in 
Suffolk county. No negligence on the part of the insurance company or its at- 
torneys appears. Knowledge of the loss which might result to the assured did not 
bar their right to act for the interest of the company. 

Pursuant to the stipulation of the report, the order will be 

Judgment for the defendant, without costs. 


CHRISTIAN et al. v. ROYAL INS. CO., Limited, et al. Nos. 28600, 28601 


Supreme Court of Minnesota. Jan. 15, 1932. 
240 Northwestern Reporter 365. 
1. INSURANCE. 


Where complaint against truck owner states cause of action covered by li- 
ability policy, insurer is obligated to defend action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

2. INSURANCE. 

Complaint against insureds under liability insurance policy covering truck 
held to state cause of action covered by policy requiring insurer to defend action. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 

Where insurer under liability policy covering truck refused to defend action 
covered by policy, insureds could recover for expenses necessarily incurred in de- 
fending action 

Syllabus by the the Court. ’ 

In these actions brought to recover for expenses necessarily incurred by plain- 
tiffs in defending an action against them, they being the insureds under defend- 
ants’ liability policy, it is held the complaint in the original suit stated a cause ot 
action which was covered by the policy. In a complaint stating such a cause of 
action, and also other causes not covered by the policy, the insurer nevertheless is 
obligated to defend. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from District Court, Le Sueur County; C. M. Tifft, Judge. 

Separate actions by Ray C. Christian and by August Rennecke against the 
Royal Insurance Company, Limited, and another, tried together. Judgment was 
ordered in favor of the plaintiffs, respectively, and defendants appeal from an or- 
der denying their motion for a new trial. 

Affirmed. 


Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, for appell- 
ants. 





Auto| Christian et al. v. Royal Ins. Co. Ltd. et al. 


Maugridge S. Robb, of Minneapolis, for respondents.. 

Hiton, J. 

These two cases were tried together to the court without a jury. Judgment 
was ordered in favor of plaintiffs, for $625.10 and $824.97, respectively. Defend- 
ants appeal from an order denying their motion for a new trial. 

The actions were for the recovery of amounts necessarily expended in de- 
fending the liability action hereinafter referred to. Plaintiffs claimed that action 
was one which defendants were obligated to defend under a policy issued to 
Christian, a dealer in farm implements and machinery, covering liability relative 
to a motor vehicle (truck). In the policy the companies agreed to indemnify 
Christian and any person or persons legally operating the truck with his permis- 
sion, or legally responsible for its operation, against loss arising out of liability 
for bodily injuries sustained by any person or persons by accident, whether re- 
sulting fatally or otherwise, by reason of the ownership, maintenance, or use of 
the truck; and to defend in the name and on behalf of the assureds all claims or 
suits for damages for such bodily injuries for which they are or are alleged to be 
liable. The truck was used by Christian in carrying on his business. Rennecke 
was operating the truck in the course of his employment with the permission of 
Christian. 

\n accident occurred resulting in the death of one Hahn. S. J. Mauer, the 
administrator of his estate, brought an action to recover damages therefor against 
these plaintiffs. Proper notices of the accident and of the suit were given, as was 
also tender of the defense. Defendants finally, after much delay and consideration, 
refused to take on the defense, disclaiming any duty so to do. That action was 
defended by separate counsel employed by each of the defendants therein (plain- 
tiffs here), and resulted in a directed verdict in their favor. 

The claims of plaintiffs in the case before us are: (1) That the defendants 
had taken over and accepted the defense, and could not withdraw therefrom; (2) 
that, even if defendants had legally withdrawn from the defense so accepted, they 
had assigned a particular reason therefor (that the truck involved was not the one 
described in the policy), and hence were bound by such election, waiving all other 
possible defenses; (3) that the complaint in the original action against these plain- 
tiffs, in addition to other stated causes of action not covered by the policy, did 
sufficiently allege a cause of action which was covered by the policy, being one 
arising out of negligence in the use, ownership, or maintenance of the truck. 

[1-3] The trial court found in favor of plaintiffs on all three propositions. We 
need, however, only consider the third, which, if correct, justified the court in or- 
dering judgments for plaintiffs. Where an action of an injured person is based 
upon various grounds which are not within the terms of the policy, and on another 
which is within its terms, the situation does not justify an insurance company in 
declining to defend. See Oehme v. Johnson et al., 181 Minn. 138, 231 N. W. 817; 
Minnesota Electric Distributing Co. v. U. S. Fidelity & Guaranty Co., 173 Minn. 


114, 216 N. W. 784; Mason-Henry Press v. Atna L. Ins. Co., 211 N. Y. 489, 105 
N. E. 826. 


In June, 1927, Hahn purchased a tractor from Christian, and in part payment 
therefor Christian agreed to accept an old tractor belonging to Hahn. The com- 
plaint in the Mauer action alleged (1) breach of warranty in the sale of the trac- 
tory, (2) negligence in the matter of the assembling of its parts. It also alleged 
(3): “* * * Defendant Christian directed said August Rennecke to deliver, and 
said August Rennecke did deliver said new tractor at decedent’s farm by means 
of an auto truck (the one here involved) upon which said tractor was carried. 
That defendant Rennecke unloaded said tractor at decedent’s farm and thereupon 
loaded said old tractor upon said truck. That in so doing, said truck, which was 
standing on soft ground, became mired and said Rennecke was unable to move the 
same by means of its own power. That said Rennecke thereupon attached said 
new tractor to the front of said truck for the purpose of using the power of said 
tractor to aid and assist in extricating said truck. * * * said Rennecke negligently 
and ¢ arelessly connected said tractor with said na in an improper manner * * * 
in such manner that when said tractor started to move, the pull and weight of said 
truck drew the top of said tractor suddenly backward and the front end thereof 
upward so that the same careened over and stood on end and fell over and upon 


decedent, suddenly and without warning, and pinioned him to the ground and 
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crushed said Hahn’s body * * * and that as a result thereof said Albert Hahn died 
on the following day.” 

These and other allegations show that the operation described in the com- 
plaint was one undertaken wholly and solely for a purpose coming within the pro- 
visions of defendants’ policy, and an operation which would not have been under- 
taken but for the use, maintenance, and ownership of the truck by Christian. In a 
trial it would have been competent under the complaint for plaintiff therein to 
prove negligence with respect thereto. The various things done resulting in the 
accident were in the course thereof; negligence therein causing injury was com- 
pensable under the policy. 

It.is conceded that, if the complaint in the Mauer action stated a cause of 
action against the assured arising from a risk covered by the policy, then defend- 
ants are liable in this case. The circumstance that the three propositions upon 
which Mauer’s action was based were interwoven with each other is of no moment; 
the theory as to the third may well be stated: (1) That the truck (which was 
covered by the policy) belonging to Christian was mired and immovable; (2) that 
Rennecke had property of his principal thereon which was to be taken by means 
of the truck to him; (3) that to continue the use of the truck in his principal’s 
business, power in addition to that supplied by its own motor was needed; (4) 
that the power was to be provided by adding an additional motor (that of the new 
tractor); (5) that the agent in carrying out such operation was negligent; (6) 
that in the course of the operation of the truck, with its additional power, the in- 
jury was sustained. 

We reach the conclusion that the complaint charged a liability under the pol- 
icy, and that it was incumbent upon the defendants to undertake and conduct the 
defense. There is no dispute as to the reasonableness of the amounts awarded, and 
the decision of the trial court is affirmed. 

Affirmed. 


SPRINGFIELD FIRE & MARINE INS. CO. v. NIX. No. 29717. 
Supreme Court of Mississippi, Division A. Jan. 11, 1932. 
138 Southern Reporter 598. 
Syllabus by the Court. 
1. INSURANCE. 

Statements made by assured regarding cost and other information respect- 
ing insured automobile, and written in policy in section styled “Warranted by 
Assured,” were warranties. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

3. INSURANCE. 
; Warranty must be literally true, whether material or not. 

(For other cases, see Insurance, Dec. Dig. § 267.) 

4. INSURANCE. 

As respects agent’s alleged error, insured was presumed to have read auto- 
mobile policy, and was bound by contract and warranties appearing on tace 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

5. INSURANCE. st 

Insured, by retaining policy for month without calling insurer's attention to 
material error made by agent, if any, in recording answer to question regard- 
ing cost of automobile, adopted answer in policy as true. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

6. INSURANCE. 

Where assured paid $150 for automobile, but retained policy showing cost 
to be $2,250 without attempting to correct error, he could not recover on policy 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Appeal from Circuit Court, Jones County; W. J. Pack, Judge. 

Action by C. L. Nix against the Springfield Fire & Marine Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 





Auto | Springfield Fire & Marine Ins. Co. v. Nix 


Watkins, Watkins & Eager, of Jackson, for appellant. 

F. B. Collins, of Laurel, for appellee. 

McGowen, J. 5 

Nix, the assured, recovered a judgment in the lower court against the 
Springfield Fire & Marine Insurance Company, the insurer, for $400. The re- 
covery was had upon an insurance policy, issued by the insurer to the assured, 
covering one Marmon car for $600. 

The policy contained the following provision: “This entire policy shall be 
void if the assured has concealed or misrepresented any material fact or cir- 
cumstance concerning this insurance or the subject thereof; or in case of any 
fraud, attempted fraud, or false swearing by the assured touching any matter relat- 
ing to this insurance or the subject thereof, whether before or after a loss.” 

On the first page of the policy appears section D, styled “Warranted by the 
Assured,” and under section 3 of section D appears the following: 


“The description of the automobile and the facts respecting its purchase are 
as follows: 
Actual Cost to Assured Purchased by Assured 
including equipment Month Year New or 2nd hand 
$2250.00 November 1928 2nd Hand.” 


The facts necessary to the decision of this case are as follows: 

Nix applied to Williamson, general agent of the insurer, at Collins, Miss., 
for a policy of insurance on his automobile. The agent looked at the car, but 
he stated that he did not know anything about any car except a Ford, and could 
not tell its condition from an examination thereof, but that he thought the car 
was entitled to be insured for $600; that he passed upon, and gave his opinion 
regarding, the car, on the answers of the assured, as above outlined, together 
with his examination of a book furnished by the company he was representing, 
giving information as to certain styles and types of cars. 

Nix testified that his car cost him $150, and that he bought it in August, 
1930. The policy was dated November 15, 1930, and the loss by fire occurred 
a little more than a month later. Nix testified that the agent did not ask him 
what the car cost him, but what the car cost “new,” and that he answered the 
question as propounded by the agent. Nix denied that he made any answer with 
reference to when he bought the car. 

Williamson, the agent, testified that he propounded the question as written 
in the policy, and wrote the answer of the assured down both as to what the 
assured paid for the car and the date he purchased it. 

Aiter the loss, the adjuster of the insurer took a statement, in writing, from 
the insured, in which the assured stated that he paid $1,000 for the car, $300 
rash, and $700 by a trade-in of a Buick car. This written statement was offered 
in evidence, and is not denied in the record. The assured saw the general agent 
write these answers to the questions propounded to him; the policy was de- 
livered to him at the time, and remained in his possession until after the loss 
by fire. 

The court below submitted the case to the jury on the two conflicts in the 
testimony; namely, as to the cost of the car to the assured, and the date of his 
purchase thereof. 

[1] The statements made by the assured to the insurer were warranties, and 
the insured nowhere denies but that he had read and knew the contents of his 
policy. At any rate, having retained the policy in his possession for more than 
a month, he knew, or ought to have known, the contents of it. 

The statement as to the cost of the car to the insurer was most material to 
the contract. The assured was an automobile salesman; his testimony shows 
that he was a man of intelligence. It is perfectly apparent that the insurer was 
not concerned about the cost of the car when new, when it was about to be 
insured, but it was a matter of prime importance to it to know what the car cost 


the assured, in whose property the insurer was about to become vitally inter- 
ested, when these questions were propounded. 


[2 


Was 1 


3] As to the examination of the car, the record shows that the agent 
a mechanic; and it is matter of common knowledge that a man of or- 





840 The Insurance Law Journal, Vol. 78 [Apr., 1932 


dinary intelligence cannot judge of the value of a secondhand car by its out- 
ward appearance. The warranty must be literally true, whether material or not. 
A representation must be substantially true; and, if it is not material to the 
risk, in the absence of fraud, its talsity will not invalidate the policy. See Citi- 
zens’ National Life Ins. Co. v. Swords, 109 Miss. 635, 68 So. 920. 

There is but slight difference between the facts in this case and in the case of 
Home Insurance Co. v. Cavin, 137 So. 490, 491, not yet reported [in state report], 
wherein this court said the appellee “answered the question at his peril, and ac- 
cepted the policy knowing, or charged with the knowledge, that a false answer 
thereto would render the policy void. The appellant’s request for a directed 
verdict should have been granted.” Refer also to the authorities therein cited. 

[4, 5] But, if we are mistaken in this view, the assured here is presumed to 
have read his policy, and is bound by his contract and the warranties appearing 
on the face of the contract; and, by retaining the policy for a month without 
calling the attention of the insurer to the material and controlling error made 
by the agent, if he made one, in recording his answer to the question, his silence 
ratified, confirmed, and adopted the answer, as set forth in the policy, as his 
answer and as being true. It is significant that this record contains no denial 
by Nix that he knew the contents of his policy; he does not say that he did not 
read the policy and note that the agent, at the time, erroneously wrote down his 
answers to the questions propounded. In addition to that, after his loss, it is 
evident that he undertook to mislead the company as to what price he had paid 
for the car, for it is undenied in this record that, in writing, he represented to the 
company that he had paid $300 and a car valued at $700, making a total of $1,000 
tor this car, showing that he had a design to mislead the company, and to conceal 
from it what the car actually cost him. 

We have here a case on these facts, where the assured paid $150 for the car, 
wnd seeks to recover four times what he had actually invested in the car; and the 
jury gave him a verdict for two and one-third times the cost of the car. Whether 
or not he actually read his policy after it came into his possession, he is bound 
by the warranties which he made in answer to certain material facts necessary to 
the making incidentally of the contract. The policy remained in his possession: 
he made no effort to correct the error; he is bound by his contract; he assented 
1o it by his silence; and he cannot now be heard to dispute his own action. Home 
Mutual Fire Ins. Co. v. Pittman, 111 Miss. 420, 71 So. 739; New York Life Insur- 
ance Co. v. O’Dom, 100 Miss. 219, 56 So. 379, Ann. Cas. 1914A, 583; Germania 
Life Ins. Co. v. Bouldin, 100 Miss. 660, 59 So. 609; Maryland Casualty Co. v 
Adams, 159 Miss. 88, 131 So. 544; National Union Fire Ins. Co. v. Provine, 148 
Miss. 659, 114 So. 730. 

[6] By the terms of his contract, Nix is bound by his own action, a fraud, 
and he cannot have the courts enforce for him this contract. 

The cases cited by appellee in his brief are not applicable. 

Reversed, and judgment here for appellant. 


STATE CREDIT CO. v. NATIONAL OLD LINE LIFE INS. CO. et al 
No. 28021. 
Supreme Court of Nebraska. Jan. 28, 1932. 
240 Northwestern Reporter 426. 


INSURANCE. 
Chattel mortgagee who obtained fire insurance policy without mortgagor’s 
knowledge held entitled, under mortgage clause, to recover loss in his own name. 
(For other cases, see Insurance, Dec. Dig. § 624[3].) 
Syllabus by the Court. 


A mortgagee who, for his own benefit, applied for fire insurance on the mort- 
gaged chattel, disclosed the facts essential to underwriting, paid the premium and 
procured and retained a policy, all without the knowledge of the mortgagor, may, 
in a proper case, recover a loss in his own name under a mortgage clause making 
the loss payable to him as his interest may appear at the time of the loss, though 
mortgagor was named in the policy as insured and parted with title to and pos- 
session of the insured property before it was burned. 

Appeal from District Court, Lancaster County; Frost, Judge. 
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Action by the State Credit Company against the National Old Line Life In- 
surance Company and others. Judgment for the plaintiff, and the defendant named 
appeals 

Affirmed. 

Chambers & Holland, of Lincoln, for appellant. 

Perry, VanPelt & Marti, of Lincoln, for appellee. 

Heard before Rose, Good, Day, and Paine, JJ., and Leslie, District Judge. 

Rose, J. 

This is an action on an insurance policy to recover a loss caused by the burn- 
ing of an automobile. 

To secure a note, Helen I. Hayes mortgaged the automobile December 17, 
1928, for $1,524. State Credit Company, plaintiff, purchased and owned the chat- 
tel mortgage upon which it claimed, as mortgagee, a lien for a balance of $857.25, 
the sum for which judgment was demanded under the insurance policy. The in- 
surance risk was $1,700 for one year beginning December 22, 1928. Plaintiff, the 
mortgagee, applied for the insurance and paid the premium which was $16.15. 
Helen I. Hayes, mortgagor, was the person named in the body‘of the policy as in- 
sured. Attached to the policy when issued was a mortgage clause providing: 

“It is hereby understood and agreed that loss, if any under this policy, shall 
be payable to Mrs. Helen I. Hayes, and State Credit Co. as their interest may ap- 
pear at the time of loss.” 

The automobile was destroyed by fire October 15, 1929. The National Old 
Line Life Insurance Company, under a former name, issued the policy as insurer. 
The defendants were insurer and Helen I. Hayes. The latter did not plead and 
default was entered against her. 

The insurer admitted that it issued the policy, but interposed the defense that 
it was not in force at the time of the fire, alleging in substance that the insurance 
previously expired under the terms of the policy; that Helen I. Hayes, the insured 
mortgagor, had parted with title to and possession of the insured automobile; that 
a change in the ownership of the property had avoided the insurance, terminated 
the risk assumed, and relieved insurer from liability; that at the time of the loss 
insured had no insurable interest in the automobile; that the right of plaintiff, 
the mortgagee, to insurance expired with that of mortgagor. The facts pleaded 
as defenses were put in issue by a reply. 

At the close of the testimony each litigant requested a peremptory instruction. 
The district court directed a verdict in favor of plaintiff for $622.95. From 
judgment on a verdict therefor defendant appealed. 

Assuming that Helen I. Hayes, mortgagor, who was named in the body of 
the policy as the insured, had parted with her title to and possession of the in- 
sured property and consequently, under the terms of the insurance contract, had 
no interest in or insurance on the automobile when it was destroyed, the question 
presented by the appeal is the liability of insurer to plaintiff for the loss caused 
by the fire at that time. 

The policy did not contain a union mortgage clause to the effect that a loss 
payable to mortgagee should not be avoided by any act or neglect of mortgagor 
or owner of the insured property. In absence of such a clause insurer contends 
that the trial court erred in directing a verdict in favor of plaintiff and that the 
judgment below should be reversed under the following principle of law as it 
appears in the brief of insurer: “Under a simple loss-payable or open-mortgage 
clause in a policy of insurance issued to the mortgagor, and payable to the mort- 
gagee as his interest may appear, the mortgagee is simply an appointee of the 
insurance fund, whose right of recovery is no greater than the right of the mort- 
gagor, so that a breach of the conditions of the policy by the mortgagor, which 


would prevent recovery by him, precludes recovery from the insurer by the mort- 
gagee,” 


fF support of this proposition reference is made to many cases, including 
Antes y, State Ins. Co., 61 Neb. 55, 84 N. W. 412. The rule quoted is recognized 
in Nebraska and in many other jurisdictions and is sound in principle, but in the 


cases generally in which it has been applied the insured mortgagor paid for the 
imsurance and procured the policy for his own protection. Decisions in some 
cases, however, distinguish cases applying the general rule, or recognize an ex- 
ception thereto, where a mortgagee for his own benefit applies directly to the in- 
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surer for insurance, pays the premium, and receives a policy containing a mortgage 
clause for the protection of mortgagee. On this subject the Supreme Court of 
Illinois ruled as follows: 

“Where a party contracts for the insurance of property, pays the premium, 
and the policy makes the loss payable to him, the agreement to pay the loss is a 
contract with the person who pays the consideration, and he will have a right of 
action in his own name, although the insurance is in the name of another.” 
Traders’ Ins. Co. v. Pacaud, 150 Ill. 245, 37 N. E. 460, 41 Am. St. Rep. 355. See 
also, Lubetsky v. Standard Fire Ins. Co., 217 Mich. 654, 187 N. W. 260: Houran 
v. AEtna Ins. Co., 183 Mich. 418, 150 N. W. 137; Connecticut Mutual Life Ins. Co. 
v. Luchs, 108 U. S. 498, 2 S. Ct. 949, 27 L. Ed. 800; 2 Cooley, Briefs on Insurance 
(2d Ed.) 1287. 


The same view seems to have been taken in Liverpool & London & Globe 
Ins. Co. v. Davis, 56 Neb. 684, 77 N. W. 66. An ordinary loss-payable mortgage 
clause may, under some circumstances, create between insurer and mortgagee an 
independent insurance contract not forfeitable by acts of mortgagor in conveying 
or further incumbering the insured property. The general rule and the excep- 
tion or different rule may be consistently enforced in the same jurisdiction where 
the facts show the necessary distinction. 


In the case at bar the evidence tends to prove the following facts: In a con- 
versation between the president of the State Credit Company, plaintiff, and in- 
surer’s managing officer, the latter said he would issue insurance policies to cover 
notes and mortgages purchased by the former. Without consulting mortgagor, 
and in her absence, plaintiff as mortgagee, having an insurable interest in the 
automobile, made the application for insurance, disclosed the facts essential to 
underwriting, paid the premium and received and retained the policy. Insurer 
did not return or tender back the premium or any part of it at any time. Mort- 
gagor never paid plaintiff any part of the cost of the insurance. The policy was 
delivered to plaintiff, mortgagee, and, when issued, there was attached to it the 
mortgage clause making the loss payable to insured and plaintiff, naming them, 
“as their interest may appear at the time of loss.” The interest of plaintiff at 
the time, or the value of the automobile with interest from the date upon which 
the petition was filed, was $622.95. The balance due on the note and mortgage 
was $857.25. Mortgagor had no interest in the automobile when burned. There 
was no fraud or bad faith in the procuring of the insurance. Plaintiff reduced 
the amount of the lien by collecting payments on the note and mortgage and did 
nothing to increase the hazard of insurer. 


The mortgage clause, in connection with the policy as a whole, with the nego- 
tiations for insurance protecting the interest of mortgagee in the insured pro- 
perty, with the payment and retention of the premium, with the delivery of the 
policy directly to mortgagee and the latter’s retention thereof and with all other 
surrounding circumstances, evidences an independent contract between insurer and 
and mortgagee. They were the contracting parties. The consideration passed 
directly from mortgagee to insurer. Under the insurance contract mortgagee was 
individually insured and its contractual rights for which it paid the consideration 
retained by insurer were not forfeited or terminated because the name of mort- 
gagor was by the insurer inserted in the body of the policy as the insured or be- 
cause the policy lapsed as to her. Conditions terminating the insurance in the 
event of a transfer of title or of an additional lien apply to mortgagor, the owner 
who had power to sell or incumber the property, not mortgagee. The mutual 
intention of insurer and mortgagee to enter into an independent contract  in- 
suring the latter’s interest in the automobile is shown by their executed writings 
in the light of surrounding circumstances, and consequently plaintiff was not re- 
quired to resort to equity for a decree reforming the policy by inserting therein 
the name of plaintiff as the insured to the extent of its interest as mortgagee. By 
request of each litigant for a peremptory instruction the issues of law and fact 
were submitted to the trial court for determination. The jury were properly 
directed to render a verdict in favor of plaintiff. Prejudicial error has not been 
found in the record. 


Affirmed. 





sarsuk vy. Independence Indemnity Co. 


BARSUK v. INDEPENDENCE INDEMNITY CO. 
Supreme Court, Special Term, Genesee County. Dec. 24, 1931. 
254 New York Supplement 352. 
1. INSURANCE. 


Provision of liability policy insuring against loss in operation of automobile 
by person or persons with permission of insured held not void for indefiniteness. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
2, INSURANCE. 
One belonging to class mentioned in liability policy, as operating automobile 
with permission of named insured, could sue on policy as beneficiary thereof. 
(For other cases, see Insurance, Dec. Dig. § 624[1].) 
3. INSURANCE. 
Fact that liability under original judgment was reduced by enforcing contri- 


bution held not to relieve liability insurer from payment of remainder of judg- 
ment (Civil Practice Act, § 211-a). 


(For other cases, see Insurance, Dec. Dig. § 615.) 
4. INSURANCE. | 

Policy which “insured against loss arising out of liability” held contract to 
insure against liability, not merely indemnity. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Action by Jacob Barsuk against the Independence Indemnity Company. On 
motion to dismiss the complaint. 

Motion denied. 

Gibbons, Pottle & Pottle, of Buffalo (Frank Gibbons, of Buffalo, of counsel), 
for defendant. 

Benjamin J. Farber, for plaintiff. 

Harris, J. 


This is a motion to dismiss the complaint herein on the ground that such 
complaint does not state facts sufficient to constitute a cause of action. 

The complaint sets forth three causes of action, each cause alleging that the 
defendant issued an automobile liability and property damage policy of insurance 
to one Rose Gart, and that by the terms of such policy the defendant. agreed, 
among other things, to insure within the limits of said policy, the said Rose Gart 
and/or any person or persons legally operating the aforementioned automobile 
with the permission of the said Rose Gart against loss arising out of liability 
resulting from injury or damage caused by the use of said automobile. 

Further allegations of the complaint are that the policy was in full force and 
effect, and that the plaintiff, at the time of an accident therein referred to, was 
operating the said automobile with the knowledge, permission, and consent of the 
said Rose Gart, and that such accident resulted in suits being brought against the 
plaintiff. 

The first cause of action in the complaint herein covers two of those suits, 
and alleges that such two suits resulted in judgments against the plaintiff, which 
judgments are still unpaid due to the insolvency of the plaintiff herein. The 
second cause of action in the complaint herein alleges the bringing of another suit 
growing out of the same accident against the plaintiff herein and one Weber, 
such suit resulting in judgment, and that after such judgment was rendered, the 
said Weber, by virtue of the provisions of section 2ll-a of the Civil Practice 
Act, obtained a contribution judgment against the plaintiff herein for one-half 
of the original judgment; the said Weber having paid such original judgment. 
Such second cause of action further says that the judgment therein obtained by 
the said Weber is still unpaid. 

‘ The third cause of action is similiar to the second cause of action hereinbefore 
escribed 


The complaint further alleges jurisdictional matters, and that, though proper 


demand was made, the defendant failed to defend the plaintiff herein in the actions 
in which he was defendant, and failed to take other steps to protect such plaintiff, 
which the plaintiff claims were necessary for the defendant herein to take for the 
Protection of such plaintiff. 
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The plaintiff further alleges that he has expended certain moneys for attor- 
neys’ fees in such actions against him, and that the judgments against him in 
such actions carry costs and interest. The demand for judgment is for the separate 
amounts in which judgments were taken against the plaintiff herein by various 
defendants in the actions against such plaintiff herein, as above described. 

The defendant herein attacks the complaint on two grounds: (a) That there 
is no contractual relationship between the defendant insurance company and the 
plaintiff; and (b) that even if the plaintiff were protected by the contract of 
insurance described in the complaint herein, such contract was a contract ot 
indemnity, and, before the plaintiff could recover, he would have to show that he 
had paid out moneys and satisfied the judgments against him. 

The plaintiff contends that there is a contractual relationship evidenced by the 
policy of insurance, and that the contract is one to insure against liability, and 
not one of indemnity. Both parties hereto concede that the plaintiff has no 
remedy under any statute; but, if he has a remedy, it is under the common law 
of contracts. 

If there is a contractual relationship between the plaintiff and defendant 
herein, it must be made out by the contract of insurance itself. The language 
of such contract on which the plaintiff depends, in so far as it is material in the 
consideration of this motion, is as follows: 

“* * * The Independence Indemnity Company (hereinafter called ‘the Com- 
pany’) hereby agrees with the Insured named * * * that if * * * any automobile 
described (in such policy) shall cause bodily injuries by accident * * * to any 
person or persons and/or accidental damage to property * * * for which bodily 
injuries and/or property damages * * * the Insured and/or others as hereinafter 
described are liable for damages, then the Company will, 

“1 Insure against loss arising out of such liability * * * the named Insured 
and/or any person or persons while * * * legally operating any of the auto- 
mobiles described, (in the policy) * * * and/or any person * * * legally respon- 
sible for the operation thereof, provided such * * * operation is with the per- 
mission of the named Insured; * * * 

“2 Defend in the name and on behalf of the named Insured, and/or any 
person * * * as above defined, all claims or suits for damages * * * for which 
damages they are, or are alleged to be, liable. 

“3 Pay (a) all costs and expenses incurred with the Company’s written con- 
sent, (b) all taxed costs, and (c) all interest accruing upon any judgment.” 

There can be no question that the plaintiff herein falls within the description 
of “any person or persons while * * * legally operating any of the automobiles 
***” But the defendant claims that that description is too vague to identify any- 
body as the beneficiary of this provision of the policy, and that such vagueness 
makes such provision void. The defendant further claims that, not being a party 
‘o the contract of insurance, the plaintiff herein may not sue to recover under 
the same. 

In the case of Seaver v. Ransom, 224 N. Y. 233, 237-239, 120 N. E. 639, 2 A 

R. 1187, the opinion of the learned Judge Pound describes the cases in which 
a person who is not a party to a contract may enforce such contract for his own 
benefit, as follows: (1) Cases where there is a pecuniary obligation running from 
the promisee to the beneficiary; (2) cases where the contract was made for the 
benefit of the wife; (3) public contract cases; and (4) cases where, at the request 
ot a party to the contract, the promise runs direct to the beneficiary, although he 
does not furnish the consideration 

[1] As to this first-named objection of the defendant that the class described 
is too vague to identify the persons intended to be described, it must be borne in 
mind by the mere fact that the defendant company has chosen the language and 
has accepted a premium undoubtedly based upon the contents of such language; 
that therefore the company intended to insure any person who was driving the 
car legally and within the provisions of the policy and with the permission ot 
the named insured. And so this court is constrained to hold that the plaintiff 
herein comes within the description of the language of the policy, “any person 
or persons while * * * legally operating any of the automobiles * * * with the 
permission of the named Insured. * * = an 

[2] As to the other objection that the provision is void due to the fact that 


L 
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the one who seeks the benefit of the policy is not a party to the contract of 
insurance, we have here a case where the insured has paid a consideration in 
return for a promise that he and a certain class of persons mentioned in such 
policy would be insured, and, to the mind of this court, the plaintiff herein is a 
beneficiary who would fall within the fourth class described by Judge Pound in 
Seaver v. Ransom, supra. So this court holds that the plaintiff was insured 
under, and entitled to the benefits of, such policy of insurance as described and 
contained in such policy. 

[3] In reference to the second and third causes of action in the complaint 
herein, the defendant contends that the judgment therein sued on are not covered 
by the policy, because such judgments are the result of the operation of section 
Zll-a, Civil Practice Act. The original judgments for the payment of which con- 
tribution was obtained were already judgments resulting from injuries, for which 
judgments the insured is liable (and for which he was insured by the defendant 
herein), and the mere fact that such liability was reduced by the effect of section 
2ll-a, Civil Practice Act, does not divest the remainder of the original judg- 
ments (as evidenced by the Weber judgments against the plaintiff) of their 
character as obligations for which the defendant is liable to the plaintiff herein. 

[4] The other question raised by the defendant herein in attacking the 
complaint as to whether the language of the policy is the language providing for 
indemnity, or is language insuring against liability and therefore not requiring 
the payment of a judgment before suit is to be brought, has been disposed of 
so far as this Special Term is concerned by the learned Appellate Division of 
this Department (Fourth) in Juszkiewicz v. New Jersey Fidelity & Plate Glass 
Ins. Co., 210 App. Div. 675, 206 N. Y. S. 566. The rule laid down in that case, and 
the discussion in Volume 37, American Law Reports, page 646 and Volume 41 
\. L. R. pages 515, 525 and notes, lead to the conclusion that in this state, the 
language “insured against loss arising out of such liability” means not to in- 
cemnify, but to protect against liability. On the facts stated in the complaint 
herein, the defendant has refused to comply with this provision of the policy. 

This court is of the opinion that the plaintiff herein has stated a cause of 
action, and the plaintiff may have an order denying the motion of the defendant. 


WILLIAM KINSCHERF CO., Inc. v. ST. PAUL FIRE & MARINE INS. CO. 
Supreme Court, Appellate Division, Second Department. Dec. 31, 1931. 


254 New York Supplement 382. 
INSURANCE. 
Loss of merchandise stolen from parked automobile held not within theft 
policy excepting loss unless conveyance is “attended.” 
One exception in the policy excluded “loss or damage to property 
insured hereunder whilst in or upon any automobile, * * * unless such 
conveyance is attended at the time the loss occurs by a permanent em- 
ployee of the assured.” The only other alternative under the policy in 
the event that permanent employee is not in attendance is that there 
shall be present “a person whose sole duty it is to attend the conveyance 
and who at such time shall remain in or upon the conveyance.” Admitt- 
edly, the jewelry salesman had left the car unattended at the time in ques- 
tion and had called on customer and had lunch. 
[Ed. Note—For other definitions of “Attend,” see Words and 
Phrases. ] 
For other cases, see Insurance, Dec. Dig. § 425.) 
\ppeal from Special Term, Kings County. 
Action by the William Kinscherf Company, Incorporated, against the St. 
Paul Fire & Marine Insurance Company. From an order of Special Term deny- 
ing its motion for judgment on the pleadings, defendant appeals. 

Reversed on the law and facts, and motion granted. 
1 \rgued before Lazansky, P. J., and Carswell, Scudder, Tompkins, and Davis, 
Harold R. Zeamans, of New York City, for appellant. 
Milton M. Eisenberg, of Brooklyn, for respondent. 

Curlam. 
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The plaintiff sued to recover damages under a policy of insurance issued by 
defendant, known as “Jewelers’ Block Policy.” Plaintiff, a manufacturing jeweler 
intrusted articles of jewelry to a salesman, who left such articles on the floor 
of his automobile, covered with a canvas. While plaintiff's employee left the 
car parked at the curb of the street, with its doors and windows locked, he called 
on a customer and had lunch. Upon returning to the car, the employee found 
the windshield and the right door partly open and two cases of merchandise stolen. 

The policy insured plaintiff against all loss except as therein stated. One ex- 
ception reads: “Loss or damage to property insured hereunder whilst in or upon 
any automobile, motorcycle or horse drawn vehicle unless such conveyance is at- 
tended at the time the loss occurs by a permanent employee of the assured. * * *” 
Such language can only be interpreted to mean that if the permanent employee of 
the plaintiff is not actually within or on the automobile, or so near thereto as to 
be able to observe a theft of the contents, he shall not be deemed to be in attendance 
at the time the loss occurs. 

The only alternative, under the terms of the policy, in the event that the 
permanent employee is not in attendance, is that there shall be present “a person 
whose sole duty is to attend the conveyance and who at such time shall remain in 
or upon the conveyance.” 

Admittedly the permanent employee under the circumstances alleged in the 
complaint, bill of particulars, and proof of loss, was not in attendance and no 
person was present “to attend the conveyance” while the loss occurred. 

Under the circumstances shown, we are of the opinion there was no question 
of fact for a jury to determine. 

The order denying defendant’s motion for judgment on the pleadings should 
be reversed on the law and the facts, with $10 costs and disbursements, and the 
motion granted, with $10 costs. 


SANDOLOVICH vy. UNITED STATES FIDELITY & GUARANTY CO. 
(two cases). 
Supreme Court, Monroe County. Dec. 24, 1931. 
254 New York Supplement 563. 
2. INSURANCE. 

In construing policy issued to taxicab owner, purpose of statute requiring 
security, which was intended as protection to public must be kept in mind (Laws 
1925, c. 315). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Insurer’s defense of misrepresentations respecting ownership and _ transfer 
of taxicab held ‘not available as against third person, under terms of policy (Laws 
1925, ‘<.. 315). 

One of the provisions of the contract was that statements made by 
the assured, if misrepresented, might be taken advantage of by the in- 
surer, but should not prejudice the rights of any third person. The policy 
was issued, intended to protect third persons by requiring payment of 
any judgment recovered against assured. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Actions by William Sandolovich and by Anna Sandolovich against the United 
States Fidelity & Guaranty Company. On motion by plaintiffs for judgment on 
the pleadings, and summary judgment. 


Judgment for plaintiffs. 

Dutcher Brothers, of Rochester, for the motion. 

Lewis, Bown, Johnson & Tobin, of Rochester (Henry Kass, Jr., of Rochester, 
of counsel), opposed. 

RoDENBECK, J. 

[1-3] The statute, requiring taxicab owners to file security, was intended as 
a protection to the public. Laws 1925, c. 315. In reading the policy in question, 
this purpose must be kept in mind and the intention of the parties to the policy 
determined accordingly. The launguage of the statute is, that the bond or policy 
of insurance shall be conditioned for the payment of any judgment recovered 
against the insured. The policy itself shows an intention to accomplish the pur- 
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poses of the statute. The language in the first three subdivisions of the agree- 
ment is not as apt as it should be, but indicates that the parties intended that the 
company should protect the insured against the payment of any judgment, and 
the latter part of the agreement emphasizes this intention by making violations 
of certain provisions of the contract available only as between the parties. One 
of the provisions of the contract is that the statements made by the assured, if 
misrepresented, may be taken advantage of by the company, but shall not pre- 
judice the rights of any third person. Under this provision, the defense set up 
by the company of misrepresentation as to the ownership and transfer of the car 
is not available to the company as against the plaintiffs in this action. The com- 
pany has issued a policy which is intended to protect third persons by requiring 
the payment of any judgment recovered against the assured, and no defense has 
been set up which is available to it. 

The plaintiffs are entitled to judgment, with costs. So ordered. 

PATITUCCI v. GERHARDT. 
Supreme Court of Wisconsin. Jan. 12, 1932. 
240 Northwestern Reporter 385. 
1. INSURANCE. 

Since purpose of auto collision policy is, like that of fire policy, to indemnify 
insured, insurer should enjoy subrogation to insured’s right against tort-feasor. 

(For other cases, see Insurance, Dec. Dig. § 606[1]. 

2. INSURANCE 

Payment of loss by insurer under auto collision policy operates as assignment 
pro tanto to insurer of right of insured against tort-feasor, responsible whether 
policy so provides or not. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE. 

Unless damages fixed by jury are greater than insurance paid under auto 
collision policy, insurer is sole owner of insured’s claim against tort-feasor. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from a Judgment of the Municipal Court of Kenosha County; Cal- 
vin Stewart, Municipal Judge. 

Action by Charles Patitucci against Charles Gerhardt. From a judgment for 
plaintiff, defendant appeals—[By Editorial Staff.] 

Reversed and remanded, with directions. 

The action was commenced on June 5, 1930, to recover for injuries caused to 
plaintiff's automobile in a collision with the car of the defendant, due to the neg- 
ligent operation of his car by the defendant. The case was tried before the court 
and a jury, and a special verdict submitted. The jury found the defendant guilty 
of negligence, the plaintiff free from contributory negligence, and assessed the 
damages at $398.35. Judgment was entered February 24, 1931, upon this verdict, 
and defendant appeals. 

Hannan, Johnson & Goldschmidt, of Milwaukee (Whaley & Paulsen, of Ra- 
cine, of counsel), for appellant. 

L. E. Vaudreuil, of Kenosha, for respondent. 

WICKHEM, J. 

The appellant does not question the sufficiency of the evidence to sustain the 
verdict. The appeal raises the question of the propriety of permitting plaintiff to 
recover full damages in this action. The cross-examination of the plaintiff dis- 
closed that he carried collision insurance upon his car; that this collision insurance 
provided for the payment of all loss due to collision within the limits of the pol- 
icy, over and above the sum of $75, and that the insurance company had paid to 
plaintiff the difference between the sum of $342 and $75. Upon the basis of this 
testimony, the appellant contends in the alternative: (1) That the acceptance of 
part payment from the insurer operated as an assignment pro tanto of plaintiff’s 
cause of action, and that his recovery should be limited to $75; or (2) that the 
insurance company is a necessary party to the complete determination of the con- 
troversy, to avoid splitting the cause of action, and that consequently no judgment 
for any amount could properly be entered against the defendant without the pres- 
ence of the insurer as a party to the action. 
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The rule governing subrogation in the case of fire insurance risks is well set- 
tled. The payment of a loss by the insurer operates as an assignment to the lat- 
ter of the rights of the insured against the tort-feasor responsible for the destruc- 
tion of the property. Swarthout v. C. & N. W. R. Co., 49 Wis. 625, 6 N. W. 314; 
Hustisford F. Mut. Ins. Co. v. C., M. & St. P. R. Co., 66 Wis. 58, 28 N. W. 6: 
Wunderlich v. C. & N. W. R. Co., 93 Wis. 132, 66 N. W. 1144; Gatzweiler y. 
Miiwaukee E. R. & L. Co., 136 Wis. 34, 116 N. W. 633, 18 L. R. A. (N. S.) 211, 
128 Am. St. Rep. 1057, 16 Ann. Cas. 633, This rule applies whether the contract 
expressly provides for subrogation or not. In the event of a partial discharge of 
the loss, there is an assignment to the extent of the payment. Pratt v. Radford, 
52 Wis. 114, 8 N. W. 606. Swarthout v. C. & N. W. R. Co., supra. 


The doctrine is based upon the theory that a contract of fire insurance is a 
contract of indemnity, and that the position of the insurer in such contract is 
analogous to that of a surety. Gatzweiler v. Milwaukee E. R. & L. Co., supra; 
Frankfort G. Ins. Co. v. Milwaukee E. R. & L. Co., 169 Wis. 533, 173 N. W. 307: 
Marshall-Jackson Co. v. Jeffery, 167 Wis. 63, 166 N. W. 647. On the other hand, 
an accident insurance policy, in the absence of any express provision in the policy 
to the contrary, is held to be an investment contract in which the only parties con- 
cerned are the insurer and the insured or the beneficiary. Consequently, in the 
case of such contracts, the insurance company is not subrogated to the rights of 
the insured, and is not a necessary party by reason of its having paid the amount 
of the insurance. Gatzwweiler v. Milwaukee E. R. & L. Co., supra; Marshall-Jack- 
on Co. v. Jeffery, supra. 


[1, 2] It is our conclusion that there is no difference in principle between col- 
lision policies and fire insurance policies. Both are for the purpose of indemnity- 
ing the assured against such loss as he may have sustained by reason of a specified 
hazard. Neither falls within the class of accident policies, which may legitimately) 
be regarded as investment contracts. This court has indicated in Frankfort G. 
Ins. Co. v. Milwaukee E. R. & L. Co., supra, that there is no reason why the doc- 
trine of the fire insurance cases should not be extended to cases of liability insur- 
ance, at least to the extent of subrogating the insurer of one joint tort-feasor to 
its insured for the purposes of suing for contribution. 


[3] Is the failure to join the insurance company a mere defect of parties, such 
as is waived by failure to take the objection by answer or demurrer, or is this a 
situation where the presence of the insurance company is indispensable to a com- 
plete determination of the controversy? The claim against the defendant by rea- 
son of his tortious act has been said to be indivisible and to be based upon a single 
liability. By operation of law, the ownership of a part of this claim has become 
vested in the insurance company by reason of its payment of the loss. If this pre- 
sents to the court a single controversy, it must be apparent that a complete deter- 
mination of it cannot be had without the presence of all of the parties who to- 
gether own the cause of action. When it is further considered that subdivision (4) 
of section 260.19 requires that a liberal construction be given to the section, to the 
end that closely related contentions may be disposed of in one action, even though 
in a strict sense there be two controversies, and when it is further considered that 
the obligation on the part of the trial court to bring in indispensable parties is one 
that exists independently of any motion by either party, it must be apparent that 
section 260.19 has a larger objective than merely the protection of the parties to 
the action. It is the apparent intention of the Legislature that single controver- 
sies shall be determined in one action, for the purpose of promoting expedition 
and economy in the administration of justice. Since the court has abolished dis- 
tinctions between law and equity, and since section 260.19 is borrowed from the 
old rules governing equitable actions, we think it is a fair conclusion that the sec- 
tion was intended to apply to all actions, whether at law or in equity. If the sec- 
tion is to be given application to actions at law, we can think of no more appro- 
priate place to apply it than to a situation where a single cause of action exists, 
but where the ownership of this cause of action is vested in several persons by rea- 
son of partial assignments. Especially is this true in cases where the assignments 
occur by operation of the principles of subrogation. It frequently is not ascer- 
tainable until the verdict establishes the amount of the damages, whether the in- 
surer is the sole or partial owner of the cause of action. If the amount of dam- 
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ages set by the jury is less than the insurance paid, the insurer is the sole owner; 
if the amount is greater, the insurer is only a partial owner. 

[4] We do not mean to intimate that such a cause of action might not prop- 
erly proceed to judgment if the matter of insurance did not come to the attention 
of the court. In such a situation the defendant, either because it paid the judg- 
ment without knowledge of the fact that an insurer had paid for part of the loss, 
or because of the fact that its payment was involuntary, would doubtless be pro- 
tected by the judgment, upon the ground, in the first case, that the insurer, not 
having notified the tort-feasor of its claim, could not complain, and in the second 
case, that the compulsion of the judgment would prevent the payment of the full 
sum to the insured from operating as a fraud upon the insurer. In such a case 
the insured would recover the entire amount and hold such portion as properly be- 
longs to the insurance company as trustee. But where, in the course of the trial, 
it comes to the attention of the court, as it did here, that the insurer has an in- 
terest in this cause of action, we think it was the duty of the court, upon its own 
motion, to stay proceedings and to order the insurance company made a party. 

Since, however, it is in the interests of justice to avoid a new trial, if that be 
practicable, since the defendant will be sufficiently protected if the insurance com- 
pany files a release of its claim or an assignment of its rights to plaintiff, the fil- 
ing of one or the other of these instruments should be made the condition upon 
which judgment may be entered for the plaintiff. This will also give to the insur- 
ance company the opportunity properly to protect its rights in the premises, and 
will obviate the necessity for a second trial of this action. 

Judgment reversed, and cause remanded, with directions to grant a new trial 
unless the Pittsburgh Underwriters’ Insurance Corporation shall file with the clerk 
of the municipal court a release of claim for damages against the defendant, or 
an assignment of its claim to plaintiff, within such period as may be fixed by the 
court 
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CASUALTY 


NORTHWESTERN CASUALTY & SURETY CO. v. PIKE & KRAMER. 
Nos. 6231, 6232. 
Circuit Court of Appeals, Fifth Circuit. Nov. 25, 1931. 
53 Federal Reporter (2d) 791. 
1. INSURANCE. 


Loss from “window-smashing” held not to render fraudulent statement in 
application for robbery policy that insured sustained no loss similar to that insured 
against, where policy did not cover such loss. _ 

There was no fraud or misrepresentation because instant policy was 
not only limited to robbery as distinguished from burglary, but it was 
distinctly agreed that for burglary or the unlawful breaking of windows 
without violence insurer should not be liable, and hence it could not be 
said that, under circumstances, prior loss, sustained as result of unlawful 
breaking of show windows or “window-smashing” by persons operating 
from outside store, was loss similar to that insured against. 

(For other cases, see Insurance, Dec. Dig. § 286.) 

2. INSURANCE. " 

Evidence that insurer waived proof of lcss held sufficient to authorize directed 
verdict for insured, especially where each side moved for directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. ; 

In action on robbery policy, insurer could not insist upon formal proof ot 
loss, where it had all information within required time and raised no objection. 

Insurer was not now in position to imsist upon such proof, evidence 
disclosing that adjuster, who had apparent authority to settle loss and 
waive requirement as to formal sworn proof of loss, was furnished, within 
time given for filing proofs of loss, sworn statements desired and repeatedly 
stated that failure to make proof of Icss would not prejudice insured’s 
claim, as only question being investigated was adjustment of amount to 
be paid by each of two companies. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

4. INSURANCE. 

Waiver of proof of loss held not required to be attached to robbery policy. 

Waiver relief on did not have to be written upon or attached to policy, 
since it related to matter that occurred after loss and did not affect 
provision or condition which constituted part of contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

3. INSURANCE. pre 

Waiver of proof of loss by adjuster held binding on insurer against robbery, 
notwithstanding policy provision. 

Such waiver was binding, though policy declared that delivery or 
withholding of any form or receipt, or retention of any proof by insurer, 
or any act of insurer or its representatives in investigation of any claim, 
should not waive any of its rights, where adjuster received all information 
by sworn statements and declared that only question was amount of loss 
as between two insurers. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 


Appeals from the District Court of the United States for the Northern 
District of Texas; William H. Atwell, Judge. 

Action at law by Pike & Kramer against the Northwestern Casualty & Surety 
Company, and suit in equity by the insurer against Pike & Kramer. From a 
judgment in favor of plaintiff in the law action, and a decree dismissing the bill 
of complaint in the equity suit, the insurer appeals. 

Affirmed. 

J. W. Gormley, of Dallas, Tex., for appellant. 


Murphy W. Townsend and R. G. Scurry, both of Dallas, Tex., for appellee. 
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Before Bryan, Foster, and Hutcheson, Circuit Judges. 

BryAN, Circuit Judge. ; 

Appellee, a corporation engaged in business as a jeweler in Dallas, insured 
its stock of goods in the sum of $15,000 with appellant against loss by robbery. 
In its application for the policy appellee represented that it had not sustained any 
loss similar to that insured against within five years; and agreed that appellant 
should not be liable for any loss of merchandise resulting from the unlawful 
breaking of show windows from the outside of the premises. Robbery, within 
the meaning of the policy, was limited to the felonious and forcible taking of 
property by violence or the putting in fear of violence. It is undisputed that 
within five years appellee had sustained a loss as a result of the unlawful break- 
ing of show windows, or “window-smashing” as it is called, by persons operating 
from outside the store. The policy contained the usual clauses requiring im- 
mediate notice of loss, and within sixty days a sworn proof of loss containing 
a complete inventory of all property taken and showing the original cost and 
actual cash value of each article at the time of the loss. It also declared that the 
delivery or withholding of any form, or the receipt or retention of any proof by 
appellant, or any act of appellant or its representatives in the investigation of any 
claim, should not waive any of its rights. A loss having occurred, and appellant 
having denied liability, appellee brought its action at law on the policy, anticipating 
in its petition the defense that proof of loss had not been furnished within 
sixty days after loss, and seeking to meet that defense by alleging a waiver. 
Appellant relied on the defense so anticipated to defeat the action, and pendente 
lite filed its bill in equity to cancel the policy, alleging fraud and misrepresentation 
in that part of the application which represented that appellee had not sustained 
any loss similar to that insured against within five years. The district judge held 
that the earlier policy which insured against loss occasioned by the unlawful 
breaking or smashing of windows was not similar to the policy in suit which 
provided against loss by robbery, and thereupon dismissed appellant’s bill of 
complaint. The action at law then came on for trial; and at the close of all the 
evidence, both parties having moved for a directed verdict, the court instructed the 
jury to find for appellee. The amount of the verdict and judgment was approxi- 
mately $14,500, which represented three-fifths of the total loss claimed, as there 
was in force another policy or robbery insurance for $10,000, issued by a dif- 
ferent insurance company. 

There was evidence for appellee that two men, armed with deadly weapons, 
entered the store about noon and robbed it while they held those in charge of 
it at bay by threats of violence. On the question of waiver the evidence disclosed 
that sworn proof of loss was not furnished sixty days of the loss, but that notice 
of loss was given immediately, and within a short time, much less than sixty 
days, sworn statements as to the robbery, as to the original cost, and as to the 
cash value of each article lost, were furnished upon request to appellant’s local 
agent and to its adjuster. Repeated requests were made by appellee both to the 
agent and to the adjuster for a form upon which proof of loss could be made.’ 
The adjuster had actual authority to settle losses that did not exceed $500, and to 
investigate and report to appellant upon losses irrespective of the amount involved. 
He was given free access to appellee’s books of account and repeatedly stated 
that he would get a form of proof of loss from his principal, though none was 
delivered, but that failure to make such proof would not prejudice appellee’s 
claim, as the only question being investigated was the adjustment of the amount 
to be paid by each of the two companies which had written the insurance, and 
that the adjusters of these two companiies were going to handle the loss jointly. 
The statements submitted to the adjuster were in fact transmitted to the home 
office of appellant, and it did not at any time request a formal proof of loss. 


[1] We are of opinion that there was no fraud or misrepresentation made in 
the application for the policy sued on. If it under other circumstances could be 
said to be similar to the previous policy insuring against the unlawful breaking 
of show windows, those two policies should not be held to be alike or similar in 
this case, because the instant policy was not only limited to robbery as distinguished 
rom burglary, but it was distinctly agreed that for burglary or the unlawful 
breaking of windows without violence appellant should not be liable. In view 
of the positive exclusion under the terms of the policy of the kind of insurance 
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which appellee previously had, it clearly appears that there was no misrepresenta- 
tion, and much less was there any fraud, in appellee’s statement that it had not 
sustained any loss within five years similar to that insured against here. It there- 
fore was not error to refuse to cancel the policy. 

[2-5] On the other question, whether appellant waived formal proof of loss, 
the evidence was sufficient to authorize the trial court to direct a verdict for 
appellee, especially in view of the fact that each side moved for a directed verdict. 
Whatever actual authority was vested in the adjuster, he had the apparent author- 
ity to settle the loss and to waive the requirement as to formal sworn proof of 
loss. Appellant is not now in position to insist upon such proof, because it had 
in its possession within sixty days all the information to which it was entitled, 
and raised no objection to the method or manner of furnishing it. The evidence 
is entirely consistent with the theory that the adjuster did in fact transmit ap- 
pellee’s request for the form upon which to make proof. It is now settled that 
the waiver relied on did not have to be written upon or attached to the policy, 
since it relates to a matter that occurred after the loss and does not affect a 
provision or condition which constitutes a part of the contract of insurance. 
Concordia Ins. Co. v. School District, 282 U. S. 545, 51 S. Ct. 275, 75 L. Ed. 
528. We are of opinion that under the just-cited case the waiver, which it is 
shown by appellee’s evidence the adjuster made, is binding upon appellant. 

The judgment in No. 6231, and the decree in No. 6232, are, and each of 
them is, affirmed. 


McGEE v. UNITED STATES FIDELITY & GUARANTY CO. No. 2562 
Circuit Court of Appeals, First Circuit. Nov. 28, 1931. 
53 Federal Reporter (2d) 953. 
1. INSURANCE. 


Assumption by insurer under malpractice policy of defense of action against 
physician held not to estop insurer from subsequently claiming nonliability under 
policy. 

Insurer under malpractice insurance policy, by allegations of patient’s 
declaration against physician for damages, was plainly called on to take 
charge of defense. Subsequently, however, at trial it developed that 
asserted liability was outside scope of insurance policy and not covered 
by its terms, whereupon insurer immediately gave notice of disclaimer, 
but refrained from any act possibly prejudicial to physician’s liability to 
patient under terms of special contract to effect a cure or guarantee the 
result of a skin grafting operation. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

2. INSURANCE. 

Assumption by insurer under malpractice policy of defense of action against 
physician held not such construction of policy as to estop insurer from subse- 
quently denying liability on ground physician’s liability was not covered by policy 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

3. INSURANCE. 

Physician’s liability to patent under special contract to effect cure, or guar- 
anteeing successful skin grafting operation, held not within terms of malpractice 
policy. 

Insurance policy issued to physician agreed to indemnify physician 
against loss from liability imposed by law for damages on account of 
bodily injuries or death suffered by any person in consequence “of any 
malpractice, error, or mistake” of the assured in the practice of his pro- 
fession. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeals from the District Court of the United States for the District of 
New Hampshire; George F. Morris, Judge. ee 

Suit by Edward R. B. McGee against the United States Fidelity & Guaranty 
Company. Judgment for the defendant, and the plaintiff appeals. 


Affirmed. ; ; 
Alexander Murchie, of Concord, N. H., and Crawford D. Hening, of Berlin, 
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N. H. (Murchie, Murchie & Blandin, of Concord, N. H., and Matthew J. Ryan, 
oi Berlin, N. H., on the brief), for appellant. 

Irving A. Hinkley, of Lancaster, N. H. (Merrill Shurtleff and Shurtleff & 
Hinkley, all of Lancaster, N. H., one the brief), for appellee. 

Before Bingham, Anderson, and Wilson, Circuit Judges. 

In this suit to recover under a liability insurance policy, jury was waived; 
on findings of fact and rulings of law, judgment was entered for the defendant. 

The plaintiff was, in 1925 and 1926, a practicing physician and surgeon in 
Berlin, N. H. He had then outstanding from the defendant an insurance policy 
of $15,000, the provisions of which now material are as follows: 

“(1) To indemnify the person named in statement No. 1 of the schedule of 
warranties and herein called the assured, against loss from the liability imposed 
by law upon the assured for damages on account of bodily injuries or death suf- 
fered by any person or persons in consequence of any malpractice, error, or 
mistake—(2) of the assured in the practice of his profession during the term of 
this policy; * * * 

(2) To defend in the name and on behalf of the assured any suit brought 
against the assured to enforce a claim, whether groundless or not, for damages 
on account of bodily injury or death suffered, or alleged to have been suffered 
hy any person or persons in consequence of any malpractice, error or mistake 
—(2) of the assured in the practice of his profession during the term of this 
policy; * * * subject to the following conditions: (Fourteen conditions are re- 
cited of which the 7th and 12th are as follows :) 

“7, The assured shall not voluntarily assume any liability, nor, without the 
written consent of the company previously given, incur any expense; nor, except 
at its own cost, settle any claims; nor interfere in any negotiations or legal pro- 
ceedings conducted by the company on account of any claim. 

“12. No action shall be brought against the company under or by reason 
of this policy unless it shall be brought by the assured for a loss sustained by 
reason of a suit against the assured for damages in which final judgment has 
heen rendered, and within ninety days from the date of such judgment.’” 

In October, 1925, George Hawkins brought a suit against the appellant in 


the superior court of Coos county, N. H. The declaration in his writ contains 
two counts, as follows: 


“In a plea of assumpsit, for the defendant at Berlin on the 2lst day of Janu- 
iry 1922, in consideration that the plaintiff at his request, employed him, being 
then and there a physician and surgeon, to operate, graft skin upon, cure and 
heal, the plaintiff’s right hand, which before that time had been burnt, and a 
scar tissue had formed; promised the plaintiff to use due care and skill in the 
treatment of said hand, to operate and remove said scar tissue, and to graft in 
place thereof, new skin tissue, cure and heal the wound in a skillful and proper 
manner; and thereupon entered upon the treatment of said hand on January 21, 
i922, at said Berlin. 

“Yet the defendant, though requested, did not use due skill and care in the 
treatment of said hand, to operate to remove the scar tissues therein, to graft 
new. skin tissue, to cure and heal said new tissue in a skillful and proper man- 
ner, but so unskillfully and negligently operated and treated the same that by 
his unskillfulness and negligence, the new tissue grafted upon said hand became 
matted, unsightly, and so healed and attached to said hand as to practically fill 
the hand with an unsightly growth, restricting the motion of the plaintiff’s hand 
so that said hand has become useless to the plaintiff wherein, previous to said 
operation by the said defendant, it was a practical, useful hand, all through the 
negligence and unskillful treatment of said defendant and to the damage of the 
plaintiff as he claims in the sum of $10,000.” 

“And in a further plea of assumpsit, for that the defendant, in Berlin, on the 
2lst day of January, 1922, promised the plaintiff that he was possessed of the 
skill necessary to properly operate upon his right hand aforesaid, and that the 
defendant would not be obliged to remain in the hospital for a longer period 
than six days, and that the scar to be left upon that part of the body wherein 
said defendant stated he would graft said new skin, would be a small scar, and 
would hardly be noticeable after healing, and that the plaintiff further avers 
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that relying upon said promises as aforesaid, he consented to be treated by the 
said defendant as aforesaid, and the plaintiff says further that the defendant 
did not possess the skill that he held himself out to possess, but that he experi- 
mented upon said plaintiff, and that by reason of said operation, the plaintiff was 
laid up in said hospital for a long time, to wit, three months, that the scar left 
upon the chest of the plaintiff is a long large, unsightly scar, and that the hand 
of said plaintiff has been made useless, and that the results are not as promised 
him by the said defendant, and that if the plaintiff had not relied on the sey- 
eral promises of the defendant, he would not have submitted to said operation, 
All to the damage of the plaintiff, as he says, in the sum of $10,000.” 

The defense of this suit was undertaken and conducted by the appellee, until 
December, 1926. At the first trial, the jury disagreed. In December, 1926, the 
case came on for another trial, before Judge Scammon and a jury. At the close 
of the plaintiff's evidence, on defendant’s motion, the court directed a verdict 
for defendant on the first count, but denied the motion as to the second count. 
Pending the court’s order on this motion, the Guaranty Company served, on De- 
cember 17, 1926, a notice on Dr. McGee, as follows: 

“This is to notify you that in the event that a nonsuit is ordered on the 
count in negligence in the suit of George Hawkins v. Dr. E. R. B. McGee, the 
United States Fidelity & Guaranty Company, the insurer of Dr. McGee, dis- 
claims any liability to reimburse the said Dr. McGee for any damages or costs 
awarded to the said George Hawkins based on a finding of the jury that Dr. 
McGee guaranteed the result of the operation on said George Hawkins, claim- 
ing that its policy does not cover cases where the Doctor makes a contract to 
perfect a cure or guarantees the result of his treatment, and you are notified 
that the Company is not waiving any of its rights under said policy or any of 
its rights in law or equity by reason of the fact that Irving A. Hinkley counsel 
for the said Insurance Company continues to participate in the trial after the 
issue of negligence has been taken from the jury.” 

The trial proceeded on the second count, counsel for the Guaranty Company 
continuing to assist counsel for Dr. McGee, so that the jury would not be preju- 
diced by his withdrawal. The result of the trial on the second count was a ver- 
dict for Hawkins for $3,000. Dr. McGee saved numerous exceptions. 

On motion before Judge Scammon, the Hawkins verdict was set aside, on 
the ground that the damage was excessive. But this ruling was, on Hawkins’ 
exceptions, reversed by the New Hampshire court, Hawkins v. McGee, 84 N. H. 
114, 146 A. 641. 

On December 22, 1926, appellant’s attorney addressed to the Guaranty Com- 
pany’s agent a letter of protest against the attitude of the Guaranty Company, 
sufficiently asserting the appellant’s present contention of the Guaranty Com- 
rany’s full liability under the policy. 

Just prior to a third trial, McGee notified the Guaranty Company’s agent that 
the claim against him could be adjusted for $1,400; that the company might pro- 
ceed at its own risk with the trial and defense of the suit; that, if it refused so 
to do, McGee proposed to purchase his piece by paying this $1,400, and would 
look to the Guaranty Company for payment of said sum and his expenses. 

The company refused; McGee settled the Hawkins suit for $1,400; and 
brought this suit to recover the $1,400 and his expenses, mostly attorney’s fees. 
The court found that, if entitled to recover, he is entitled to judgment for 


$4,248.48. 
The finding of controlling importance is as follows: 


“In the Hawkins Case Dr. McGee’s liability resulted not from the implied 
contract applicable to every physician in the treatment of his patient but be- 
cause of the special contract to give his patient ‘a perfect hand one hundred per 
cent good.’ (PIff’s Ex. 36, p. 27.) 

“In the submission of the Hawkins Case to the jury the only question sub- 
mitted by Judge Scammon was whether or not Dr. McGee made a special con- 
tract and if so did he fail in its performance and what were the damages. This 
is made clear from a perusal of Judge Scammon’s charge. 

“The jury found that such a special contract was made and that the Doctor 
failed to perform. These findings have not been controverted in this action. It 
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follows that the expenses herein sought to be recovered resulted from the find- 
ings of a jury that there was a special contract between Dr. McGee and his 
patient and not because of ‘malpractice, error or mistake’ in treatment.” 

The court ruled that the policy in question did not extend to such special 
contract, and therefore entered judgment for the defendant. 

[1] Plaintiff’s main contention is that, by assuming the defense of the Haw- 
kins suit, the appellee is now estopped to claim nonliability under the policy. 
This contention was not made before the District Court. It is at least doubtful 
whether it is open on this appeal. Harding v. Federal Nat. Bank (C. C. A.) 31 
F. (2d) 914; Candal De Lopez v. Socieded Espanola (C. C. A.) 45 F.(2d) 331. We 
resolve serious doubt in appellant’s favor and deal with the case broadly. 

The findings of the District Court negative the facts essential for an estoppel. 

The appellant was not prejudiced by the original assumption by the defend- 
ant of the defense of the Hawkins suit, nor by the time and manner of its sub- 
sequent disclaimer. See 2 May on Insurance, § 507; Reynolds v. Adden, 136 U. 
S. 348, 10 S. Ct. 843, 34 L. Ed. 360; Burton v. Berthold (C. C. A. 2) 166 F. 416; 
Agency of Canadian Car & Foundry Co. v. Pennsylvania Iron Works Co. (C. C. 
A. 3) 256 F. 339; Feick v. Stephens (C. C. A. 6) 250 F. 185; Grouf v. State Nat. 
Pank (C. C. A. 8) 40 F.(2d) 2, 7. 

The appellant had his own counsel in court at both trials, and defendant’s 
counsel remained in, and active at, the trial under the count construed by the 
New Hampshire courts as setting up a special contract. There was at that time 
no prejudice, either by act or word, to the appellant’s rights. Compare Lunt v. 
Life Insurance Co., 253 Mass. 610, 149 N. E. 660; Sturn v. Boker, 150 U. S. 312, 
335, 14S. Ct. 99, L. Ed. 1093; Meyers v. Continental Casualty Co. (C. C. A.) 12 
F.(2d) 52, and cases cited on. page 56. 

The Hawkins declaration plainly called upon the appellee to take charge of 
the defense. This it did, until the trial court gave such construction to count 2 
of the declaration as to put Dr. McGee’s liability thereunder outside the scope 
of his insurance policy. Then it rightfully gave notice of disclaimer, but refrain- 
ed from any act possibly prejudicial to the insured’s liability under this special 
contract. There was no estoppel. 

[2] On the facts in this record, we cannot accept the contention of appel- 
lant’s learned counsel—that the insurance company’s original assumption of the 
defense of the Hawkins suit was such construction of the policy by contempor- 
aneous acts as to estop it from subsequently denying liability under the special 
contract found to have been made by the appellant. 

[3] The court below was plainly right in ruling that defendant’s policy did 
not cover Dr. McGee’s liability under a special contract so to cure Hawkins 
“that he should have a perfect hand, one hundred per cent good.” 

The judgment of the District Court is affirmed, with costs. 


CENTURY INDEMNITY CO. v. WILLIAMS & BRADLEY. 


Court of Appeals of Kentucky. Dec. 18, 1931. 
44 Southwestern Reporter 602. 


l. INSURANCE. 

In action on burglary policy, evidence that safe bore marks made by tools, 
explosives, or chemicals sustained verdict for insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Marshall County. 

\ction by Williams & Bradley against the Century Indemnity Company. Judg- 
ment for plaintiffs, and defendant appeals. 

Affirmed. 

Coleman & Lancaster, of Murray, for appellant. 

: B he of Benton, for appellees. 

XEES ; 

Appellant, the Century Indemnity Company, issued to appellees a mercantile 
safe burglary policy, by the terms of which it agreed to indemnify the insured 
for all loss from the felonious extraction of property from their safe, where the 
person taking the property entered the sae by actual force and violence. While the 
Policy was in force, the safe was burglarized, and $566.61 in money and jewelry 
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of the value of $115 were taken. Appellant refused to pay the amount of the 
loss on the ground that no visible marks had been made upon the outer doors 
or walls of the safe by tools, explosives, electricity, gas, or other chemicals while 
such safe was duly closed and locked, which was one of the conditions of the 
policy prerequisite to a recovery. Appellees brought this action to recover the 
sum of $731.61, which included the value of the property taken and the damages 
to the building. They recovered a judgment for $681.61, and the insurance com- 
pany has appealed. 

Clause 1 of the policy reads: “Indemnity for Loss. To indemnify the assured 
for all loss by burglary of any such property from within that part of any 
safe or vault to which the insurance under this policy applies, occasioned by any 
person or persons making felonious entry into such safe or vault by actual force 
and violence of which force and violence there shall be visible marks made upon 
the outer doors or walls of such safe or vault by tools, explosives, electricity, 
gas or other chemicals, while such safe or vault is duly closed, and locked by at 
least one combination or time lock and located in the assured’s premises as here- 
inafter defined, or while located elsewhere after removal therefrom by burglars.” 

Clause 2 reads as follows: “Indemnity for Damage. To indemnify the 
Assured for all direct damage (except by fire) to such safe or vault and all 
property therein, and to all furniture, fixtures and other property in the premises 
(Except Plate Glass or lettering or ornamentation thereon) caused by such 
burglary or attempt thereat; and also for all such damage (Except by fire) to 
the premises, provided the Assured is the owner thereof or is liable for such 
damage.” 

Under the heading of “Exclusions,” the policy contains the following pro- 
visions: “The company shall not be liable for loss or damage * * * effected 
by opening door of any vault, safe or chest by the use of a key or by the 
manipulation of any lock; under Indemnity Paragraph Two unless there shall be 
visible marks made upon such safe and/or vault by tools, explosives, electricity, 
gas or other chemicals showing conclusively that an attempt to make a felonious 
entry into such safe and/or vault as provided for by the terms of Indemnity 
Paragraph One of this policy, has been made.” 

[1] Appellant’s principal contention is that there was no evidence authorizing 
a submission of the case to the jury, and that the court erred in overruling its 
motion for a directed verdict. 

Appellees’ store was entered in the nighttime in August, 1930, the safe cov- 
ered by the policy opened, and $566.61 in money and a lot of jewelry abstracted 
therefrom. The burglars entered the building through the basement after the 
lock on the basement door had been removed. They cut a hole through the first 
floor, and thus entered that part of the building in which the safe was located. 
It is not contended that the safe was not entered and the property therein stolen, 
but it is appellant’s theory that appellees had carelessly left the safe unlocked, 
and that the burglars opened the door of the safe without actual force or violence, 
and that there is no evidence tending to show there were visible marks made 
upon the outer doors and walls of the safe by tools, explosives, electricity, gas, 
or other chemicals. ! 

C. H. Bradley testified that it was his custom to close the doors of the sate 
and turn the combination each afternoon when he left the store, and that he did 
so on the afternoon before the burglary. A number of witnesses testified as to the 
condition of the safe immediately after it was discovered that the burglary had been 
committed. A fresh mark was found on the outer door of the safe which ap- 
peared to have been produced by a file. There were stains on the floor under 
the combination of the safe which were apparently produced by a chemical. The 
filling of the door, which was plaster of Paris, was cracked in several places 
around the lock. These cracks appeared to be fresh. One or two witnesses observed 
discolored places on the door apparently caused by explosives. The combination 
could not be operated the morning after the burglary, although it is admitted 
that it has not been repaired and the safe was being used at the time of the 
trial, but the appellees claim that the combination is operated with difficulty. 

The only witness introduced by appellant was J. H. Campbell, an experienced 
locksmith, who examined the safe shortly after the burglary. He testified that he 
could discover no evidence of force or violence, and that in his opinion no 
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explosive had been used. The facts disclosed by the evidence introduced by the 
plaintiffs, however, were sufficient to take the case to the jury on this question 
and to sustain its verdict. 

[2] It is also contended that the court erred in giving instructions Nos. 1, 2, 
and 3 and in failing to give instructions A and B offered by appellant. We 
have examined the instructions given by the court, and find that they embody 
appellant’s theory of the case as set out in the instructions offered by it. 

The judgment is affirmed. 


AMERICAN EMPLOYERS’ INS. CO. v. HYMAN. No. 4207. 
Court of Appeal of Louisiana. Second Circuit. Jan. 14, 1932. 
138 Southern Reporter 719. 
2. INSURANCE. 

In insurer’s action to recover premiums, evidence disclosed part of money in- 
sured paid agent Was improperly retained by agent, and part was properly retained 
for bond premium for other company. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; Percy San- 
del, Judge. 

Suit by the American Employers’ Insurance Company against M. Hyman. 
From the judgment, plaintiff appeals. 

Amended, and as amended, affirmed. 

McHenry, Montgomery, Lamkin & Lamkin, of Monroe, for appellant. 

Hudson, Potts, Bernstein & Sholars, of Monroe, for appellee. 

McGrecor, J. 

This is a suit for $1,053.75 alleged to be que by the defendant as a balance on 
account for premiums on two contracts of insurance, one for employer’s liability, 
and the other for public liability. The contracts were written on account of pav- 
ing construction work carried on by the defendant in the city of Ft. Smith, Ark., 
during the years 1928 and 1929. Defendant lives in the city of Monroe, La., and 
has his business office there. The contracts of insurance were written in that city 
by Joseph V. Ferrari & Co., duly accredited and authorized agents of the plaintiff, 
whose office is in the same city. In its petition, the plaintiff alleges that the total 
amount of the premiums charged on the two contracts is the sum of $3,702.85, 
and that at various and sundry dates the defendant had made payments totaling 
the sum of $2,649.10, leaving the balance of $1,053.75. 

Defendant answered and admitted the correctness of the charge of $3,702.85, 
but alleged that he had paid on account the sum of $3,519.59, and that therefore 
the balance due by him to the plaintiff was only $183.26. He made a legal tender 
and deposit of this amount, together with $15 interest and $4.40 cost, and prayed 
that the plaintiff’s suit be dismissed at its cost. 

Opinion. 

_ [1] Plaintiff alleges and admits in its petition that in all its dealings with the 
defendant it was represented by its agent, Joseph V. Ferrari. The proof is con- 
clusive that the earned premiums on the two contracts of insurance during the 
time that they were in force was the sum of $3,702.85. It is also admitted and 
proved that during that time plaintiff paid to Ferrari the sum of $3,519.59. Plain- 
tiff contends and Ferrari testifies that of that amount only $2,649.10 was paid on 
account of the account due to the plaintiff for its insurance premiums. If any of 
the money paid by the defendant to Ferrari, plaintiff's agent, was wrongfully re- 
tained or applied by him, the defendant is not responsible for it, but if any loss 
results therefrom, it is plaintiff's and not defendant’s. The testimony of Ferrari 
was taken by commission. In a statement attached to his testimony, he accounts 
for the receipt and distribution of the sum of $3,519.59, the exact sum which the 
defendant alleges in his answer that he paid him for the plaintiff. In this state- 
ment Ferrari showed that he retained the sum of $770.04 for “commission (not 
bond premium) on paving bond to City of Ft. Smith, Arkansas, incurred 4-24-28.” 
When the defendant secured the paving contract, he was required to furnish a 
bond to guarantee the faithful performance of the contract. This bond was writ- 
ten by the Union Indemnity Company on April 25, 1928. The “commission (not 
bond premium) on paving bond to City of Ft. Smith, Arkansas, incurred 4-24-28,” 
amounting to $770.04, evidently refers to this bond. In his testimony on this 
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point, Ferrari says: “I did not write this bond. Defendant agreed to give us this 
bond and later stated that he had to take it from another company, but in con- 
sideration for other matters, agreed to and did pay me the bond commission 
amounting to $770.04.” 

On August 11, 1928, defendant paid Ferrari the sum of $1,000 on account. 
Some time subsequent thereto Ferrari submitted to the defendant a statement on 
which this $1,000 was credited. On this statement there were two charges, viz.: 
Commission on paving bond, $770.04, and premiums on the two contracts of in- 
surance, $1,121.26. Defendant testifies that this was the first information that he 
had concerning the claim of Ferrari for the $770.04, and that they had “a pretty 
hot dispute” about it as soon as he knew of the claim. He testified further that 
he did not promise this bond to Ferrari and could not have done so for the reason 
that he never met him until about ten days after it had been written. Mr. E. J. 
Deas, a silent partner of the defendant, also testified that the paving bond was 
never promised to Ferrari, and that therefore no commission could be due him on 
that account. In his testimony, Ferrari says that defendant promised to pay this 
commission “in consideration for other matters.” What these “other matters” 
were, he does not disclose. Deas says that he told him it was for “what he done 
for you in getting this city job,” and that he replied, “he never bought any job 
and was paying him no premiums.” 

{2] From the evidence, it is clear that Ferrari had no authority or right to 
retain, out of the money paid to him by the defendant, this disputed sum of $770.04. 
The question of the proper imputations of payments does not arise. The amount 
was never due by the defendant and, at the time the first $1,000 was paid, defend- 
ant was not even aware of the pretended claim. It is evident that defendant 
thought the $1,000 was close to the amount due, for as a matter of fact the amount 
of the premiums due on insurance at*that time was $1,121.26. 

Defendant’s books were audited on May 23, 1929, to ascertain the total amount 
due to plaintiff on account of the two contracts of insurance. This audit, of 
course, was based on defendant’s payroll. The gross amount due was found to be 
the sum of $3,702.85. Much is attempted to be made of the fact that defendant's 
bookkeeper was present when this audit was made and signed the two sheets cov- 
ering the same. The only thing certified to by defendant’s bookkeeper was the cor- 
rectness of the payroll on which was based the estimate that the gross amount of 
earned premiums on the two contracts of insurance was $3,702.85. 

In addition to the $3,702.85, which defendant admits to be correct, he admits 
that Ferrari wrote for him a bond with the United States Fidelity & Guaranty 
Company of Baltimore, in favor of Sebastian county, Ark., on account of a pav- 
ing contract, and that the premium on the same was $196.97. He testifies that he 
paid Ferrari this amount, and in response to a question propounded to him on 
cross-examination he states that $3,519.59 is all that he had paid to Ferrari on 
any account. That being true, Ferrari was justified in applying $196.97 of the 
money paid to him to the payment of this premium. 

A correct statement of the account between Ferrari and defendant is as fol- 
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[3] $196.97 of the amount paid to Ferrari was properly credited by him to the 
payment of the premium on the bond furnished by the United States Fidelity & 
Guaranty Company. The $770.04 retained by Ferrari on account of bond commis- 
sion was improperly retained. All the $3,519.59 paid by defendant to plaintiff's 
agent, except the $196.97 named above, should have been applied to the payment 
of the insurance premium due“to the plaintiff, and defendant is not responsible tor 
Ferrari’s failure to do so. Therefore. the sum of $3,702.85 due by defendant te 
plaintiff should be credited with $3,322.62, which leaves a balance of $380.23, for 
which plaintiff is entitled to judgment. The sum which was legally tendered to 
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plaintiff being less than the amount found to be due, the tender did not have the 
effect of relieving the defendant of the costs in the case. 

For the reasons assigned, the judgment appealed from is amended by increas- 
ing it to $380.23, with 5 per cent. interest from February 18, 1929, and, as amended, 
it is affrmed, with all costs in both courts. 


COHEN v. COMMERCIAL CASUALTY INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 14, 1931. 
178 Northeastern Reporter 726. 
1. INSURANCE. 


Burglary policy requiring insured’s submission to examination on insurer’s 
request, gave insurer right to require that insured submit to examination where 
loss occurred. 

Policy covered property of insured, and of his wife and son at resi- 
dence in New York, where wife and son lived and insured went from his 
law office in Boston. Saturday nights, returning to Boston Sunday nights. 
Loss occurred during absence of insured, and on notice thereof, insurer 
required insured and wife to submit themselves for examination pursuant 
to terms of policy, giving insured privilege of fixing date of the examina- 
tion. Only wife and son appeared for examination, and insurer refused to 
proceed unless insured was present. Later insured moved to Boston and 
offered to be examined at insurer’s office at that place, which insurer 
refused. 


(For other cases, see Insurance, Dec. Dig. § 548.) 
2. INSURANCE. A? ; 

Insured’s refusal to submit to examination by insurer where loss occurred, 
required by burglary policy, violated essential condition of policy. 


(For other cases, see Insurance, Dec. Dig. § 548.) 


Report from Superior Court, Suffolk County; Franklin T. Hammond, Judge. 

Action by Gussie Cohen against the Commercial Casualty Insurance Company. 
On report from the superior court. 

Judgment for defendant on the verdict. 

W. J. Barry, of Boston, for plaintiff. 

G. P. Beckford, of Boston, for defendant. 

SANDERSON, J. 


This is an action of contract on a policy of burglary insurance issued by the 
defendant to the original plaintiff, Max Waldo Cohen, from its New York office. 
The defendant also had a Boston office. The policy covered the property of the 
insured, his wife and son at 801 Riverside Drive, New York, where his wife 
and son lived and where he went from his law office in Boston Saturday nights, 
returning to Boston Sunday nights. A loss took place under the policy during the 
absence of the insured. Due notice was given and proofs of loss signed by the 
insured were filed in proper form. One clause of the policy provided, in part, that 
the insured upon request of the company should submit himself and so far as he 
is able, the members of his household to an examination by any company repre- 
sentative, under oath if required. The insured’s family had moved to Boston when 
the insurer requested that the insured and his wife submit themselves for examina- 
tion with a request that he fix the date when it would be convenient for them to 
call at the defendant’s New York office for such examination. He at first notified 
the company that he would come to its New York office at a specified time, but 
he did not go, although his wife and son went to the office of the defendant in 
New York on the date set to testify as to the loss, stating that they were ready 
to be examined and also that the insured knew nothing about the loss and would 
not appear, and they were told by a representative of the defendant that he would 
not examine the wife and son unless the insured himself was present. Later the 
defendant again asked the insured to set a date when both he and his wife wouid 
call at the defendant’s New York office for an examination. The attorney for the 
insured then wrote the defendant a letter in which he referred to the fact that 
the insured and his family had returned to Boston to live and stated that they 
were ready to submit to an examination by any representative of the company but 
felt that their presence in New York in the circumstances was not required and 
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that to insist on it was unreasonable. He suggested that the examination take 
place in Boston where the defendant had an office. In refusing to adopt this 
suggestion the defendant stated that it was entitled to have the insured and his 
wife undergo examination in New York where the claim arose and where the 
company’s employees who are familiar with the claim are located, and further 
stated that it must insist upon an examination pursuant to the terms of the policy 
to be held at New York at some time in the near future, and asked the insured to 
notify it as to when he wished to have the examination take place. He at no time 
submitted himself to examination in New York. There was evidence that the 
original plaintiff had assigned any sums due him under the policy to his wife, 
Gussie Cohen. Thereupon the trial judge allowed a motion substituting her name 
for that of the insured wherever the latter appears, as party plaintiff, and then 
allowed a motion directing the jury to return a verdict for the defendant, the 
parties agreeing that if that order was wrong judgment might be entered for the 
plaintiff in a specified sum. The case was reported to this court by a judge of 
the Superior Court, the judge who presided at the trial having deceased. 

[1, 2] Upon the facts in this case we are of opinion that the terms of the 
policy did not require the defendant to follow the insured into another state and 
examine him there, but that as matter of law the defendant had a right to require 
that the insured submit himself for examination in the city of New York where 
the loss occurred and where the employees familiar with the claim were located; 
and that the insured violated an essential condition of the policy by refusing to 
submit to an examination in New York. In reaching this conclusion we have 
considered the contentions of the plaintiff that the law does not favor a forfeiture, 
that an insurance policy is to be construed most strongly against the insurance 
company, that its refusal to examine the insured in Boston was a waiver of the 
condition, and that a question of fact for the jury was presented by the record. 
The order must be 

Judgment for the defendant on the verdict. 


RAVEN HALLS, Inc., v. UNITED STATES FIDELITY & GUARANTY CO 
Supreme Court, Trial Term, Kings County. Jan. 4, 1932. 


254 New York Supplement 589. 
INSURANCE. 

Death from being stabbed by employee at bathing resort, whom decedent 
unjustifiedly assaulted while intoxicated, held not “accidental” within liability 
policy. 

Death was not “accidentally suffered” within liability policy indem- 
nifying insured against loss from all claims for bodily injuries by any 
person other than employees of assured by reason of, and during opera- 
tion of, assured’s business, because stabbing, resulting in decedent's 
death, occurred when decedent made unprovoked assault on insured’s 
employee while decedent was intoxicated, and death was direct result ot 
assault committed by decedent on insured’s employee. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Action by Raven Halls, Inc., against the United States Fidelity and Guaranty 
Company. 

Complaint dismissed. 

James E. Smyth, of Brooklyn (Denis M. Hurley and Rowland H. Long, both 
of Brooklyn, of counsel), for plaintiff. : . 

Jenkins, Dimmick & Finnegan, of New York City (Murray G. Jenkins, ot 
New York City, of counsel), for defendant. 

JouHNsTON, J. 


This case was tried by the court without a jury. The defendant issued a 
liability policy to plaintiff indemnifying it against loss from all claims for bodily 
injuries, including death resulting,therefrom, accidentally suffered by any person 
other than employees of the. assured by reason of, and during the operation of 
assured’s business. The policy also provided the defendant would defend any 
suit brought against the assured to enforce such a claim. ’ 

During the life of the policy, an action was instituted in this court agains 


- 


plaintiff by Margaret Curry, as administratrix of the estate of Lloyd R. BE. Curry, 





Cas.| Raven Hall’s Inc. v. United States Fidelity & Guaranty Co. 861 


her deceased husband, for $100,000 damages. The plaintiff in that action claimed 
her husband’s death was caused by injuries he sustained on June 25, 1926, when 
he was assaulted by one Avitable, an employee of plaintiff herein. Defendant 
refused to defend the action upon the ground it was not a claim covered by the 
policy, because Curry’s injuries and death were not caused by an accident. 
Plaintiff then retained counsel to defend the action. The case came on for trial 
before Mr. Justice Callaghan and a jury and, during the trial, was settled for 
$11,000. This action is to recover that amount plus $750 counsel fee. It is con- 
ceded Curry’s life was reasonably worth $11,000, and $750 is a reasonable counsel 
jee. 

The evidence discloses plaintiff owns and operates a bathing establishment 
at Coney Island. Curry, a policeman, was a patron. He, in company with others, 
visited a restaurant located on the premises and had luncheon. Curry drank 
whiskey and became intoxicated. He was boisterous and disorderly and indulged 
in abusive and indecent language to plaintiff's cashier, and threatened to beat 
and kill him. Avitable, an attendant employed at the bathing pavilion, was near 
the cashier’s cage and without warning or provocation Curry brutally assaulted 
him, striking him a number of times on the head and shoulders with a bottle. 
During the scuffle seized a knife from a frankfurter stand and stabbed Curry 
six or eight times, and a few hours thereafter Curry died. 


Plaintiff contends because one of Avitable’s duties was to preserve order, 
he was acting within the scope of his employment, and in furtherance of plain- 
tiff’s business, and therefore it was answerable for his act even though he ex- 
ceeded his authority. But this is not the issue here. The question presented for 
determination is whether the injuries inflicted upon Curry resulting in his death 
were accidentally suffered within the meaning of the policy. I know of no case 
where the courts of this state have determined whether a person assaulted and 
injured by an employee of the assured sustained an accidental injury within the 
purview of the liability policy. In Illinois and Ohio it was held he did not. 
Briggs Hotel Co. v. Zurich General Accident & Liability Ins. Co., 213 Ill. App. 
334; Commonwealth Casualty Co. v. Headers, 118 Ohio St. 429, 161 N. E. 278. 
In Mississippi the Supreme Court has recently decided he had. Georgia Cas- 
ualty Co. v. Alden Mills, 156 Miss. 853, 127 So. 555, 73 A. L. R. 408. Neither of 
these cases is an authority for the proposition involved here. In each of them the 
person injured was assaulted without any provocation on his part. Here Curry 


not only provoked the assault, but was the aggressor, until he was fatally wound- 
ed. 


_ “Accidental” is defined by Webster as “happening by chance or unexpected- 
iy; taking place not according to the usual course of things. * * *” The word 
“accident,” as used in an indemnity policy, has been defined by the Supreme 
Court of Nebraska as “an undersigned and unforseen occurrence of an afflictive 
or unfortunate character, resulting in bodily injury to a person other than the 
insured.” Chapin v. Ocean Accident & Guarantee Corp., 96 Neb. 213, 217, 147 
N. W. 465, 467, 52 L. R. A. (N. S.) 227. This definition was adopted in Melcher 
v. Ocean Accident & Guarantee Corporation, 226 N. Y. 51-56, 123 N. E. 81. 

It is not disputed Curry started the fight, that he was assaulting Avitable 
at the time he was injured, and that Avitable was justified in using force to de- 
fend himself. Plaintiff contends, however, that Avitable used more force than 
necessary, and therefore Curry’s death was accidental. It is true the character 
and location of Curry’s wounds indicate Avitable may have used excessive force. 
It is equally true the provocation may not have been legal justification for the 
homicide. One repelling the attack of an infuriated assailant, however, cannot 
be expected to differentiate with exactness between lawful resistance and unjus- 
tifiable force. In determining the nature of the occurrence, it must be considered 
from its beginning to its end. As was aptly said by Judge Cardozo, “The char- 
acter of the liability is not to be determined by analyzing the constituent acts, 
which, in combination, make up the transaction, and viewing them distributively. 
It is determined by the quality and purpose of the transaction as a whole.” 

ssersmith v. American Fidelity Co., 232 N. Y. 161-166, 133 N. E. 432, 433, 19 

. R. 876. That Curry would be met with forcible resistance was not improb- 

but inevitable. The tragic result was unforeseen, but his injuries were the 
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reasonable, natural, and probable consequence of his own vicious and criminal 
act. His death was the direct result of the assault he committed upon Avitable 
and not an accident, within the meaning of the policy. This determination makes 
it unnecessary to consider the other points discussed by counsel. The complaint 
is dismissed. 


KEYSTONE LUMBER CO. v.. SECURITY MUT. CASUALTY CO 
Superior Court of Pennsylvania. July 8, 1931. 
158 Atlantic Reporter 314. 
1. INSURANCE. 


Judgment against insured for injuries is conclusive against insurer under lia- 
bility policy on questions of negligence of insured’s employee and insured’s lia- 
bility therefor. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. INSURANCE. ‘ } 

Injury sustained by child due to previous negligence of insured’s employee in 
piling lumber in alley held within liability policy covering accidents caused by 
insured’s employees “engaged at time of injury” in service of insured. 

The injury in question was within the terms of the policy, since 
limitation thereof to injuries caused by employees “engaged at time of 
such injury in the service of the assured” did not require that the negligent 
act and resulting injury must be coincident, but merely required that em- 
ployee at time of doing the negligent act which caused the injury must be 
actually engaged in service of insured in connection with business described 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. 


Policy should be construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Court of Common Pleas, Allegheny County; George V. Moore, 
Judge. 

Action by the Keystone Lumber Company against the Security Mutual Cas- 
ualty Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
and Drew, JJ. 

Robert A. Applegate and Rose & Ejichenauer, all of Pittsburgh, for appellant. 

William A. Jordan, of Pittsburgh, for appellee. 

KELLER, J. ed 

This is an action on a policy of public liability insurance. 

[1] The assured, the plaintiff in this suit, was engaged in the business of 
buying and selling lumber. One of its employees, while in the course of his 
employment, for the purpose of delivery to a customer, unloaded a truck load 
of lumber in an alley which adjoined the premises of the purchaser and of one 
Anthony Izzo. He piled the lumber so negligently that a child of Izzo’s, while 
afterwards playing in the alley, was hurt. Izzo brought an action of trespass 
against the lumber company and recovered a verdict and judgment. That action 
established the negligence of the lumber company’s employee and its liability for 
the injury sustained; and as the lumber company gave prompt notice of the 
Izzo action to this defendant, the insurer under the policy in suit, and called 
upon it to defend the action in accordance with the terms of the policy, the judg- 
ment in that action also concludes this defendant as to the injury having been 
caused by the negligence of the employee of the assured and the latter’s liability 
therefor (Orth v. Consumers’ Gas Co., 280 Pa. 118, 124 A. 296; Fowler v. Jersey 
Shore Borough, 17 Pa. Super. Ct. 366), leaving, as the only question here involved, 
the liability of the defendant under its policy. 

The accident to the Izzo child did not happen until three days after the 
lumber was unloaded, but at the time of its occurrence the employee who unloaded 
it and was responsible for the injury to the child was in this plaintiff's exclusive 
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employ and on its pay roll and in its service in connection with its business opera- 
tions, but elsewhere than at the place of the accident. 

The pertinent clauses of the policy are paragraphs I, V, and VII, and are 
printed in the reporter’s note.’ 2 2 

As the accident was caused by an employee “whose entire remuneration [was] 
included in the compensation upon which the premium for [the] policy [was] 
computed and who [was] engaged at the time of such injury in the service of 
the Assured in connection with the business operations described,” the case is 
literally within the provisions of paragraph VII of the policy, and would sustain 
a judgment in the plaintiff's favor. . 

[2, 3] But counsel for defendant claims that a literal interpretation of the 
policy is a forced and unreasonable one, and not intended by the parties; that the 
provision in the policy above referred to “contemplates but one situation, viz.: 
An injury caused by an employee while engaged in performing some duty in the 
course of his employment.” But if the employee’s negligence caused the accident 
and resulting injury, as was established conclusively as respects this action by 
the Izzo suit, then this case comes within the counsel’s own interpretation of the 
meaning of the provision, for, as the negligent act causing the injury was done 
by plaintiff's employee while performing some duty in the course of his employ- 
ment, it may properly be said that the “injury was caused by an employee while 
engaged in performing some duty in the course of his employment.” 

What the appellant is really trying to do is to amend its policy so that the 
last sentence of the seventh paragraph shall read: “This agreement shall also 
apply to such injuries so sustained elsewhere if caused by salsemen, collectors, 
messengers or other employees whose entire remuneration is included in the com- 
pensation upon which the premium for this Policy is computed and who are 
engaged at the time of such injury [and at the place of its occurrence] in the 
service of the Assured in connection with the business operations described,” thus 
requiring that the negligent act and resulting injury must be coincident. But, in 
view of the interpretation of appellant’s counsel quoted above, we are of opinion 
that, if any amendment is needed to the provision above, in order to make its 
meaning and purpose clear, it should rather be: “This agreement shall also apply 
to such injuries so sustained elsewhere if caused by salesmen, collectors, mes- 
sengers or other employees whose entire remuneration is included in the compen- 
sation upon which the premium for this Policy is computed, and who are engaged 
at the time of [causing] such injury in the service of the Assured in connection 
with the business operations described.” 

What was intended to be insured against, in the light of the whole policy, 


1 The pertinent provisions of the policy in question are paragraphs I, V, and VII, which 
are as follows: , 

The Company agrees as respects bodily injuries accidentally sustained: 

“Indemnity for Damages. ; 

“I. To indemnify the Assured against loss by reason of liability imposed upon him by law 
for damages to an amount not exceeding Ten Thousand Dollars in respect to any one accident 
or disaster (the term ‘disaster’ to include a series of accidents arising. from one and the 
ame cause), provided the Company’s liability for damages for such injuries sustained by any 
one person shall not exceed Five Thousand Dollars.” 

“Persons and Operations. 
V. This Agreemnt shall apply to any person or persons not employed by the Assured 
and to such injuries sustained by such person or persons by reason of the business operations 
described in Item 4 of the Application, including injuries caused by the operations necessary 
in making repairs for the preservation of the buildings and machinery and the renewal of 
existing mechanical equipment. This agreement shall also apply to such injuries sustained by 
any such person while riding or attempting to ride upon any elevator, escalator, moving plat- 
form or other elevating or hoisting device, its shaft or hoistway or any of the appliances used 
in connection therewith, provided such elevator, escalator, moving platform or other elevating 
or hoisting device is specifically described under Item 4 of the Application and a premium paid 
therefor. Unless specifically endorsed hereon and an additional premium paid therefor, this policy 


shall not include injuries caused by any vehicle, automobile, draft animal, or by any person 
while driving or using same.” 


“Locations Covered. 

“VII. This Agreement shall apply to such injuries so sustained while within or upon the 
mises at the locations described in Item 4 of the Application or upon sidewalk or other ways 
liately adjacent thereto, and/or at or about the work of the Assured described herein. This 

shall also apply to such injuries so sustained elsewhere if caused by salesmen, collectors, 
s or other employees whose entire remuneration is included in the compensation upon 

Premium for this Policy is computed and who are engaged at the time of such injury 
rvice of the Assured in connection with the business operations described.” 


mt 
the 
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was injury to persons other than employees, received on the premises of the 
assured, or off the premises, if caused by the act or negligence of an employee 
of the assured, whose entire remuneration was included in the compensation upon 
which the premium for the policy was computed, and who was at the time thereof 
—that is, of causing the injury—engaged in the service of the assured in con- 
nection with the business operations described. The policy contains no require- 
ment that the resulting injury must follow the negligent act so closely that they 
are practically coincidental; the stress is laid on the condition that the one doing 
the negligent act which caused the injury must be at the time of its performance, 
if off the premises of the assured, actually engaged in the service of the assured 
in connection with the business described in the policy. 

Keeping in mind the rule of law that a policy of insurance should be construed 
most strongly against the insurer, and, if possible, so as not to defeat the in- 
demnity which the assured sought and thought he had secured through the policy 
of insurance (Bingell v. Royal Ins. Co., 240 Pa. 412, 417, 87 A. 955; Montgomery 
v. Southern Mutual Ins. Co. 242 Pa. 86, 90, 88 A. 924, 51 L. R. A. [N. S] 
518: Central Market Street Co. v. Ins. Co., 245 Pa. 272, 276, 91 A. 662: Bone v. 
Detroit Nat. Fire Ins. Co., 261 Pa. 554, 558, 104 A. 742), we are of opinion that 
the circumstances of this case bring it within, not only the letter, but also the 
spirit, of the policy, and warrant a recovery upon it. 

Judgment affirmed. 
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MISCELLANEOUS. 


In re WASHINGTON CASUALTY INS. CO. 
Court of Chancery of New Jersey. Jan. 22, 1932. 
158 Atlantic Reporter 331. 
1. INSURANCE. 

Statute held not to have imposed on Court of Chancery duty of giving com- 
missioner of banking and insurance advice upon any official matters (Comp. St. 
Supp. § 99—56). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

3. INSURANCE. 

Although commissioner of banking and insurance is trustee of assets of in- 
surance company of which he has taken possession, he is not entitled to advice of 
Court of Chancery, where it has no jurisdiction over such trust (Comp. St. Supp. 
§ 90—56). 

(For other cases, see Insurance, Dec. Dig. § 44.) 

4, INSURANCE. 

Until trusts of which commissioner of banking and insurance is trustee are 
established in Court of Chancery, advisory opinions by such court would be im- 
proper and without force (Comp. St. Supp. § 99—S6). 

(For other cases, see Insurance, Dec. Dig. § 44.) 


In the matter of the Washington Casualty Insurance Company, in possession 
of Frank H. Smith, Commissioner of Banking and Insurance. On petition for 
advice and instructions. 

Petition denied. 

Pearce R. Franklin, of Newark, for petitioner. 

BuCHANAN, Vice Chancellor. 

The commissioner of banking and insurance has taken possession of the assets 
of the above-named insurance company, and petitions the court for advice and in- 
structions on certain questions as to certain powers and duties in his administra- 
tion of the affairs of that company and the interpretation of certain provisions of 
the fifty-sixth section of the General Insurance Act, P. L. 1902, c. 134, p. 428, as 
amended P. L. 1931, c. 244, p. 599 (Comp. St. Supp. § 99—56). 

In the view of the commissioner, that statute contemplates that he shall have 
the assistance and supervision and protection and advice of this court in his ad- 
ministration of the affairs of an insurance company taken over by him. Such view 
would certainly seem to be warranted, in a general way, by a reading of the sta- 
tute, and indeed there is an express provision therein that he “may in his discre- 
tion apply to the Court of Chancery for instructions or directions” concerning 
certain things 

{1, 2] The statute, however, certainly does not, either in express terms or by 
necessary implication, seek to impose upon this court the duty of giving to the 
commissioner an advisory opinion upon any matter. That is the province and 
duty of the Attorney General, to whose assistance in this behalf the commissioner 
is presumably entitled. 

Whether the Legislature, if it did seek to do so, could validly impose upon this 
court the duties of the Attorney General, may perhaps well be doubted, though it 
needs no determination at this time. 

In Re Judges in Chancery, 101 N. J. Eq. 9, 137 A. 151, the Chancellor, express- 
ing the unanimous view of all of the judges of this court, sets forth not merely 


the absence of duty to give advisory opinions, but the impropriety of so doing, in 
general 


It is true, as that opinion mentions, that a receiver appointed by this court, is 
entitled to ask advice and instructions from the court, and may in some cases do 
so ex parte and perhaps without all the formalities usually required. See, also, 
Tuttle y. State Mutual Liability Ins. Co., 127 A. 682, 2 N. J. Misc. R. 973, at page 


974. It may well be that the same is true as to a trustee appointed by this court, 
and possibly also as to a trustee of a trust over which this court has acquired 
particular jurisdiction. 

[3] But in the instant case the petitioner is not an officer appointed by this 
court; and, although he is of course a trustee as to the assets of which he has ta- 
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ken possession, the trust is not one over which this court has acquired particular 
jurisdiction, either previously or by the present proceeding. 

[4] It is therefore deemed improper, in view of the authorities cited, to at- 
tempt to give any opinion as prayed by the petition, under the present circum- 
stances, nor unless and until the trust shall be by appropriate proceeding estab- 
lished in this court. It is obvious that such an opinion, if given, would be no real 
protection to the commissioner; it would be binding on no one, since none of the 
interested parties other than the commissioner is before the court. 

That such a course must be taken before there can be any distribution made 
by the commissioner is quite evident from the provisions of the statute which di- 
rect him to hold the proceeds of liquidation and “under the direction of the Court 
of Chancery, dispose of the same.” There appears no reason why such a course 
should not be taken by the commissioner immediately upon his taking possession 
of the assets of any such company; on the contrary, there are a number of rea- 
sons which might well lead to the conclusion of the propriety and advisability of 
his so doing. 

For one thing it would give the commissioner, at once, the benefit and protection 
of the supervision and advice of the court, in all matters involving his administra- 
tion thereof, as well prior to distribution as at the distribution period. 

For another thing, the statute omits any provision barring creditors or claim- 
ants after the expiration of any fixed time for the presentation of claims. ‘This 
omission might be supplied by the court, in the exercise of its general jurisdiction 
and authority over the administration of trusts. The practical necessity therefor 
is obvious. 

Another omission which could otherwise be supplied is that of any provision 
for the classification of claims, or the determination of preferences or priorities. 
Still another is that of a provision for limitation of the time for objections to the 
allowance of claims. 

Again, although it would seem from the statute that the Legislature intended 
to terminate, at the instant the commissioner takes possession, the opportunity of 
claimants to obtain prior rights in the company’s assets, it is at least doubtful 
that such result is actually effected by the terms of the act. The language does 
not expressly so provide, nor does the provision that “judgments, decrees, levies 
and executions” be stayed strictly stay proceeding in suits to judgment or decree. 

The statute gives the right to any company whose assets are taken over to 
apply to the Court of Chancery “at any time” to enjoin further proceedings, etc. 
The establishment of the trust in this court at the very beginning would provide 
the opportunity of determining and concluding, in the very beginning, the right 
and the duty of the commissioner to take: possession, if that right were chal- 
lenged or in doubt. 

It is not necessary to go further, nor indeed would it be possible to assume 
that a complete and exhaustive review of the provisions of the statute and the pos- 
sibilities which might arise thereunder could ever be made at any one time. 

Neither is it necessary to say that the views herein set forth are intended only 
by way of suggestion, in the endeavor to give such assistance as this court may 
give, in a matter which is of particular public importance in these days of eco- 
nomic and financial stress. The legislation is new, and must necessarily be de- 
veloped and perfected by experience. 

It may not be amiss to call attention to a situation which may well arise and 
be of importance, which seems not to have been covered by the statute. Subsec- 
tion a thereof deals with the contingency where the commissioner takes possession; 
subsection b deals with the contingency where the commissioner shall refuse to 
take possession; no provision is made for the possible contingency that the com- 
missioner, while not refusing, might delay or fail to take possession, although 
possibly such delay or default might be deemed a refusal; nor is any provision 
made for the possibility that the commissioner might take possession and it there- 
after appear desirable from the standpoint of the commissioner and of all parties 
interested that a receiver be appointed to liquidate and administer in lieu of the 
commissioner—this latter situation, as the Court is informed, has in fact already 
arisen. 

In none but the second of the four contingencies named does the statute au- 
thorize the appointment of a receiver. The jurisdiction and authority of this court 
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to decree insolvency and appoint a liquidating receiver is statutory. It would seem 
at the very least doubtful that this court would have jurisdiction and authority to 
appoint such a receiver in either of the last two contingencies mentioned, under 
the existing legislation. 

It is true that section 57 of the Insurance Act (2 Comp. St. 1910, p. 2855) 
purports in ,general to make applicable to insurance companies the provisions of 
the General Corporation Act, “except so far as they may be inconsistent with the 
provisions of this act.” In view of the express and detailed provisions of section 
56, it would seem that the provisions of section 65 of the General Corporation Act, 
as amended by P. L. 1931, p. 545 (Comp. St. Supp. § 47—65), are “inconsistent” 
therewith, and could not be invoked in the circumstances suggested. 


TIGER RIVER PINE CO. v. MARYLAND CASUALTY CO. No. 13290. 
Supreme Court of South Carolina. Dec. 4, 1931. 
161 Southeastern Reporter 491. 
2. INSURANCE. 


Under policy giving insurer exclusive control of, and right to compromise, 
suit against insured, indemnity insurer is liable for negligence and bad faith in 
defense of, and in failing to settle, suit to insured’s injury. 

(For other cases, see Insurance, Dec. Dig. §§ 514, 514%.) 

Appeal from Common Pleas Circuit Court of Union County; C. J. Ramage, 
Judge. 

Action by the Tiger River Pine Company against the Maryland Casualty 
Company. From an order overruling demurrer to the complaint, defendant ap- 
peals. 

Appeal dismissed, and order appealed from affirmed. 

Sawyer & Sawyer, of Union, for appellant. 

Hughes & Russell, of Union, for respondent. 

BonHAM, J. 

The respondent is a corporation engaged in the sawmill business. The de- 
fendant is a corporation engaged in the business of indemnity insurance. It is 
alleged in the complaint that the defendant corporation insured the plaintiff 
corporation “against any loss for any liability imposed by law upon the plaintiff 
for damages on account of bodily injuries, including death, resulting therefrom 
accidentally suffered, or alleged to have been suffered, by any employee of the 
insured while engaged within his employment, subject to the limitation of Five 
Thousand ($5,000) Dollars, of any one person so injured or killed.” 

A further term of the policy of insurance was to this effect: The defend- 
ant further contracted and agreed to defend in the name and on behalf of the 
plaintiff, the defendant to have exclusive control and direction of such defense, 
any suits or other procedings which might at any time be instituted against the 
plaintiff on account of bodily injuries either suffered or alleged to have been 
suffered by any employee of the plaintiff, during the term of such policy, even 
though such suits, proceedings, allegations, and demands were false and ground- 
less. And under the provisions of the policy the defendant reserved unto itself 
the exclusive right to compromise and settle all suits or claims, and the plaintiff 
was especially prohibited from making any compromise, settlement, or expendi- 
ture of any kind in connection with any such injuries, unless first authorized in 
writing by the defendant. 

These facts are all set out in the complaint. It further appears from the 
complaint that during the currency of the policy one Chesser, an employee of 
the plaintiff, suffered an injury while engaged in the duties of his employment, 
resulting from an accident of a character contemplated and provided for by the 
policy, from which injury the employee lost the use of one arm. Plaintiff gave 
immediate notice of the accident to the insurance company; thereupon the de- 
fendant became possessed of, and exercised the exclusive right to compromise 
and settle, the claim; plaintiff was denied any right to treat with Chesser with 
a view to compromise or settlement; that Chesser was willing to settle for $100, 
of which fact plaintiff notified defendant, but defendant gave no heed to the 
information; that later Chesser offered to settle for $175, which was communi- 
cated to defendant, which communication was also ignored; that thereafter 
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Chesser brought action against this plaintiff and received a verdict for $7,000, 
which is $2,000 more than its contract of indemnity with defendant. The case 
went to the Supreme Court, and the judgment of the circuit court was affirmed. 
155 S. C. 356, 152 S. E. 646. 

The complaint alleges that the loss thus entailed on the plaintiff was due to 
the negligence of the defendant, its willful disregard of plaintiff’s rjghts in the 
matter of the opportunities to settle for a nominal sum; its hostile attitude to 
plaintiff in behalf of its own interests; that conduct of defendant was “reckless, 
contumacious, and fraudulent, all with a view of its own interest to the wanton 
exclusion of the just rights of plaintiff.” 

It is further alleged that after the verdict of $7,000 against the plaintiff was 
rendered and pending the appeal, Chesser’s attorneys offered to settle for $5,000, 
which plaintiff besought defendant to pay, but the defendant, “knowing well that 
in all reasonable possibility it had no chance to reverse or modify the judgment 
tor $7,000.00, realizing that its conduct could but result in damage to plaintiff, 
acting in bad faith and derogation of plaintiff’s interests refused to settle.” 

The defendant demurred on the ground that the complaint does not state 
facts sufficient to constitute a cause of action, in that it does not set forth any 
breach of contract, or delict, on the part of the defendant. 

The demurrer was heard by Judge Ramage, who in a short order overruled it, 
saying that at the hearing he was of the opinion that the demurrer ought to be 
sustained, but after considering the cases cited, especially the Attleboro Case 
found in 17 N. C. C. A. 1068, and copied from the Federal Reporter (240 F. 573), 
he felt constrained to overrule it. 


. The appeal is from that order. The exceptions are six in number, but they 
all converge to the question whether an action of the nature of that embodied 
in this action can be maintained. 


This question apparently has not been considered by the courts of this state. 


[1, 2] Does the complaint state a cause of action either in contract or in 
tort for breach of contract, or of bad faith or negligence in the performance of 
contract? If it states a cause of action of the nature of any one of these stated, 
it is sufficient. 

“The complaint * * * contains allegations appropriate to two causes of ac- 
tion, one arising ex contractu, and the other ex delicto. If they are sufficient 
to constitute either cause of action, the complaint is not demurrable.” Williams 
v. Philadelphia Life Ins. Co. et al., 105 S. C. 305, 89 S. E. 675, 676, citing Cartin 
v. Railway Co., 43 S. C. 221, 20 S. E. 979, 49 Am. St. Rep. 829. 

In the case of Attleboro v. Frankfort Co. (C. C. A.) 240 F. 573, 582, it is said: 
“As each count sounds in tort, and is based upon a duty imposed by law, it is 
wholly immaterial whether the defendant was or was not under a contractual 
duty to prepare and defend the suit or to settle the same.” 

His honor, Judge Ramage, plants his change of opinion upon the cases cited, 
especially the case of Attleboro Mlg. Co. v. Frankfort, etc., Co. (C. C. A.) 240 F. 
573. The appellant analyzes that case, in his brief, in an effort to show that the 
presiding judge deduced a wrong conclusion from the opinion of that case. 

It may be that the Attleboro Case holds that the insurance company is not 
responsible if it makes a mistake in refusing to settle a claim when the matter 
of settlement is within its control under the contract of insurance, nevertheless 
it is authority for the proposition that the insurer must act in good faith, other- 
wise it will be responsible for consequent injury to the insured. 

“Where an insurer under an employer’s liability policy on being notified of 
an action for injuries to insured’s servant assumed the defense thereof, and was 
negligent in conducting the suit, to the loss of the employer, the latter was 
entitled to sue the insurance company, for breach of its implied contract to exer- 
cise reasonable care in conducting the suit or in tort for negligence.” Attleboro 
Mfg. Co. v. Frankfort, etc., Co. (C. C. Mass.) 171 F. 495. The same principle is 
announced in the rehearing of the same case reported in (C. C. A.) 240 F. 573. 
And such we find to be the prevailing opinion. ; 

We do not find that the question has been decided by the courts of this 
state, but there is strong authority from other jurisdictions. 
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Let it be borne in mind that we are dealing with a demurrer. The vital issue 
is: Does the complaint state a cause of action? 

The appellant relies, also, in its brief upon the case Wynnewood Lumber Co. 
y. Travelers’ Ins. Co., 173 N. C. 269, 91 S. E. 946, 947. That case expressly holds: 
“The only suggestion of a tortious act is in the language used with reference 
to the defendant’s negligently refusing to settle the Jones claim for $1,000 or 
$2,500. A casual examination of the policy makes it clear that the parties agreed 
that the defendant should have the sole right to compromise and settle claims 
brought against the plaintiff. There is no allegation that this power was exer- 
cised by defendant fraudulently, oppressively, or otherwise than in good faith.” 

In the case we are receiving on this appeal the complaint contains specific 
allegations of negligence, fraud, and bad faith. 

Appellant likewise stands upon the case of Schmidt v. Ins. Co., 244 Pa. 286, 
90 A. 653, 52 L. R. A. (N. S.) 126. Appellant’s own quotation sustains the rule 
we have announced to be the general rule: “It is well settled that these provi- 
sions in policies of insurance indemnifying employers against loss by injury, that 
the insurer shall have the exclusive right to compromise and settle such claims 
are valid if exercised in good faith, * * * ‘The insurer is also liable if it 
exercises the exclusive right of settlement in bad faith or for purposes of fraud, 
to the injury of the insured.” Citing New Orleans & Carrollton Railroad Co. v. 
Maryland Casualty Co., 114 La. 153, 38 So. 89,6 L. R. A. (N. §.) 562. 

In the present case there are definite allegations of bad faith and fraud. 

In Douglas v. U. S. Fid. & Guar. Co., 81 N. H. 371, 127 A. 708, 711, 37 A. L. 
R. 1477, this matter is fully and ably discussed. From it we take some excerpts, 
some of which are taken from Zinc Co. v. Fid. & D. Co., 162 Wis. 39, 155 N. W. 
1081, Ann. Cas. 1918C, 399: 

“It seems to be admitted in all the cases that the insurer must act in good 
faith.” 

“Tf, as the cases roundly state, it has an exclusive and absolute option, no 
One can question its motives for the exercise or non-exercise of the privilege. No 
case has gone far. All acknowledged a liability for fraudulent conduct, or lack 
of good faith, in refusing to settle.” (Italics added.) 

“The whole question of insurance against loss may be laid out of the case, 
and still the defendant would be accountable for negligence. It had contracted 
to take charge of the defense of this claim. That contract created a relation out 
of which grew the duty to use care when action was taken. The insurer entered 
upon the conduct of the affair in question. It had and exercised authority over 
the matter in every respect, even to negotiating for a settlement. It is difficult 
to see upon what ground it could escape responsibility when its negligence re- 
sulted in damage to the party it had contracted to serve.” Citing the Attleboro 
Case, supra. 

“To hold that under such an agreement as this the insurer owes no duty to 
the insured would create the situation depicted by the court in Rumford Falls 
Paper Co. v. Fid. & C. Co., 92 Me. 574, 583, 43 A. 503, 505. ‘Thus the assured 
helplessly awaited the determination of the question whether in that instance its 
policy of indemnity was to be a shield in its own hands, or a sword in the hands 
of its antagonist.’” 

In the annotations to the case of U. S. Casualty Co. v. Johnston Drilling Co. 
(161 Ark. 158, 255 S. W. 890) 34 A. L. R. 727, the annotator at pages 750, 751 
States this: “An insurer which has by the terms of a policy the exclusive right 
to settle claims arising against the assured, the assured being expressly prohibit- 
ed in the policy from assuming any liability or interfering in any legal proceed- 
ings or negotiations for settlement, must act with good faith towards the assured, 
and if, by refusing to compromise, the insurer acts with improper motives,—as, 
to coerce the ‘assured into bearing part of the expense of compromising for a 
sum within the liability covered by the policy, or slightly in excess thereof, in 
lieu of taking the risk of a large judgment being recovered, or goes to trial ot 
appeals from an adverse judgment with a view solely to its own interests to the 
exclusion of the just rights of the assured, —it does so at the peril of probably 


being held liable for any sum recovered by the claimant, even though in excess 
of the face of the policy.” 
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“Tt has been held that an insurer against liability for accidents which assumes 
the duty of defending a claim owes the assured the duty of settling the claim 
if that is the reasonable thing to do, and that, if the insurer negligently makes 
no serious attempt to settle until matters are in such a shape that the claim 
cannot be settled as advantageously to the assured as formerly, the assured may 
recover of the insurer the loss so occasioned him.” : 

Citing Cavanaugh v. General Accident F. & L. Assur. Corp., 79 N. H. 186, 
106 A. 604. 

It is deemed unnecessary to cite authorities in support of the statement that 
if the complaint state any cause of action, it is error to dismiss it on demurrer. 

We find no error. 

Accordingly, the appeal is dismissed, and the order appealed from is affirmed. 

Blease, C. J., and Stabler and Carter, JJ., concur. 

Cothran, J., did not participate on account of illness. 





